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E. Abuya, Queen’s University Belfast, UK
A contemporary contextualisation of the historical evolution of asylum law. 

Legal History

This paper argues that an understanding of the evolution of asylum is an essential ingredient in the search for ideas and perspectives to the plight facing refugees and asylum seekers. Using Kenya as a case study, the paper evaluates the extent to which procedures used to determine claims for asylum, protection outcomes and entitlements met international human rights and refugee law standards. It is contended that limited resources, porous boundaries and the mass movement of asylum seekers have compromised the level of protection offered to those who seek surrogate protection in African States. In conclusion, the paper challenges critics in the area of asylum law and policy to undertake historical studies, as a way towards offering best practise lessons for those involved in the protection of persons forced to flee their home states.
Keywords: asylum seekers, mass movement, surogate protection, Kenya

E. Abuya, University of Ulster, UK 

Revisiting Liberalism and Post-colonial Theory in the Context of Asylum Applications

Social Theory and the Law

This paper argues that the westernised concept of liberalism, which assumes the ability of states to control migration, is inappropriate in an African context at a number of fundamental levels. In particular, in many African states the boundaries are ill defined, Governments lack appropriate resources for border control, and the movement of asylum seekers is mostly that of mass influx. Hence, it is contended, addressing Africa’s refugee ‘problem’ calls for locally engineered perspectives rather than westernised ideas with a focus on the following three central elements: definition of ‘refugee’, procedures used to assess asylum applications, and the nature of protection offered to those in need.
Keywords: Liberalism, Post-colonial theory, protection of forced migrants.

Julie Adshead, University of Salford, UK

Implementation of the Water Framework Directive:  Public Participation Provisions in the UK and Germany.

Environmental Law

The European Union’s revolutionary Water Framework Directive was probably the first major EU instrument to embrace the spirit of the Aarhus Convention (signed by the European Community in 1998 and in force from October 2001).  The first two of the three Aarhus pillars of information, public participation and access to justice in environmental decision making are reflected in the Water Framework Directive’s Article 14 on ‘Public Information and Consultation’.

This paper forms part of work in progress on a University funded project comparing implementation of the Water Framework Directive across three EU Member States: The United Kingdom, Germany and France, focusing particularly upon the Directive’s provisions for public information, consultation and participation.  The Directive is implemented in the UK by the Water Environment (Water Framework Directive) (England and Wales) Regulations, 2003, in which there are extensive provisions for publication and consultation contained within Regulations 12 to 19.  In Germany, at state level, the Water Framework Directive is implemented by incorporation within the Wasserhaushaltsgesetz (Water Management Act).  At a federal level, each of the 16 individual Lander can determine its own local provisions for information and public participation in federal implementing legislation.

Both Germany and the UK pride themselves upon transparency in the area of water policy and regulation, the latter having conducted a pilot project on public participation in the Ribble Basin as part of the Member State input to the EU’s Common Implementation Strategy for the Water Framework Directive.  This paper considers national implementing legislation in the UK and Germany in the light of the public participation provisions of both the EU Directive and the Aarhus Convention in order to determine to what degree they actually embody the spirit of Aarhus. 

Keywords: Water Framework Directive, environmental protection, Aarhus Convention, European Union 
Maryam Al-Alami, Manchester Metropolitan University, UK
Precaution and scientific expertise: the skewed discourse

Environmental Law

The core argument of this paper is that the use of science within a modern administration heightens Foucault’s ‘governmentability and power’(1) paradigm.  Where the main rationality criteria within decision-making is the notion of scientific assessment, public debate around the precautionary principle (i.e. the gap between identification of hazard and certain knowledge of risk) is necessarily skewed, not by a single political power but by the subordination of the entire discourse to one set of rationality criteria.  In that sense what is proposed in this paper is a mode of structuring public debate around the precautionary principle.  This structuring takes on a corrective function, by giving new weight to non-scientific argument (moral, ethical and cultural).

(1) Michel Foucault, James D. Faubion (Editor)Power: The Essential Works of Michel Foucault: 1954-1984 v. 3  (London: Penguin Books Ltd, 2002)

Keywords: precautionary principle, governmentability, public administration, corrective mechanisms
Mohammad S. Al Ramahi, School of Law, the University of Manchester, UK
Domain names protection in the globalised world

Information Law

This paper reviews the historical developments of domain names legal protection from a global perspective. It argues that the available legal protection, including the one afforded by trademarks law, unfair competition and different cyber laws is an inadequate protection and therefore fails to cope and solve the series of legal issues which may arise in relation to any global domain name disputes. The paper will also give an insight analysis to some aspects of domain names which are believed to be beyond any trademarks law protection. Some examples from different jurisdictions will be used to illustrate and to demonstrate that the current available protection is inadequate and therefore another form of protection is truly required. 

Giving the considerable role that the Internet has played on globalising today’s world, suggests that the world has become far smaller than it used to be 20 years back. The author believes that the world has become more like one enormous country in all aspects, including, but not limited to, economic, commercial, social and legal aspects. Therefore, the approach of an international convention concerning global domain names will have a significant role in clarifying controversies surrounding the internet domain names and further it will assist actors involved in similar process in establishing appropriate domain names dispute resolution mechanism. 

Keywords: Dispute resolution, Domain Names, Trademarks, Unfair competition, cyber law. 
Jack Anderson, Queens University Belfast, UK

Are sports bodies amenable to judicial review?

Sports and Entertainment Law

The English courts have generally held that the boundaries of public law do not extend to include judicial review of the competency of sports bodies. The justification for the continuing treatment of the administrative authority of sports bodies as being domestic in nature was outlined in a series of case in the 1990s, principally involving the Football Association and the Jockey Club. 

As recently as R (Mullins) v Appeal Board of the Jockey Club (2005), the Administrative Court again declined to intervene by way of judicial review on the grounds that the required level of “governmental” involvement and/or linkage to a scheme of statutory regulation could not be identified. The court stressed that, in any event, the contractual relationship between the parties involved gave rise to private rights on which effective actions for a declaration, an injunction or damages could be based without resort to judicial review. 

Notwithstanding, the apparent firmness of the English courts on this point, this paper considers whether in the near future the leading sports regulatory bodies might be treated as hybrid public authorities under the Human Rights Act 1998. The argument is predicated on the court being convinced that certain sports bodies are necessarily governmental in operation because: they have power over a not unsubstantial area of economic activity, they have private power that affects the livelihoods of many individuals and they receive significant levels of public funding.   

This paper goes on to note that a number of other comparable jurisdictions – Australia and New Zealand – have been willing to entertain public law challenges to sports bodies’ determinations, as have the Scottish and South African courts. The paper further suggests that, in line with recent developments in the general area of public law, the decisions of sports bodies might be exposed to judicial review on the basis that it is sufficiently within the “public interest” that they are held accountable in this fashion. 

In conclusion, the practical implications for sports administration of such a development are examined.  

Keywords: Decisions of sporting bodies, judicial review, public interest
Chris Ashford, University of Sunderland, UK

Cyberwhores & Cyber-rent:  Who pays the price?

Information Law

In January the government launched its’ long term prostitution strategy.  The strategy aims to produce better enforcement of laws against kerb crawling and seeks to create more opportunities for women to leave prostitution.

The approach of government focuses on ‘street sex’ yet in the cyber age we have seen a growth in the number of escort sites, the ‘punternet phenomenon’ and a rise in the number of commercial pages on dating sites.  

This paper will seek to explore the potential impact of the government’s proposals on prostitution and the growing number of socio-legal issues that are emerging from the rise in cyber prostitution.

Keywords:  Prostitution, Technology, Sexuality
Rosemary Auchmuty, University of Westminster, UK

Statutory Joint Ownership for Spouses and Civil Partners: A Campaign Worth Reviving? 

Family Law and Policy

We are starting to see calls for a form of community of property or statutory joint ownership for married couples/civil partners, and even for unmarried cohabitants; indeed, many people believe we already have it.  But it is not always realised that demand for this type of regime, common in continental Europe and the US, is not new to this country: between the early 1950s and the early 1980s repeated efforts were made by academics, lawyers, the Law Commission and MPs to embody statutory joint ownership of the matrimonial home in English law, all of which ultimately failed.  This paper will consider the arguments and campaigns in the context of their time and of ours.  I suggest that statutory joint ownership is a good fall-back regime for spouses and civil partners but not for unmarried cohabitants, not least because it would have the merit of making marriage/civil partnership substantively and obviously different from unmarried cohabitation and would help to educate the public to make informed choices about shared property ownership.

Keywords: home, property, co-ownership

Raghav Awasthi and Utsav Mukherjee, NALSAR University of Law, India
Sexual Harassment at Workplaces: A Socio-Legal Study
Gender, Sexuality and the Law

This paper attempts to define the social construct of the concept of sexual harassment at workplaces and the legal instrumentalities in place to deal with the situation, especially with reference to India. 

Sexual harassment can be said to be a situation where a woman is asked to give sexual favors to her superior or any other in return for benefits such as extra pay or a promotion. 

Women have been considered to be minions compared to men in many civilizations from times immemorial. The sexual harassment of women at workplaces may be concept that is recent but in practice this s not so. The rape of black women by the white masters during the slave era in the U.S is well known. Sexual harassment in India has been a huge problem and has been affecting firms right from the small ones to big ones like Infosys. The problem was brought to the fore in Vishaka v. State of Rajasthan where the Supreme Court of India laid down various guidelines as to the prevention of sexual harassment at workplaces.

What needs to be understood that sexual harassment cannot be construed merely as a result of rise in testesterone levels of superiors. It is another façade of domination of male psyche over the female one; to show her as to who’s the boss. It is a systemic method of discrimination against women at all levels. 

Law has been tardy to catch up with the offenders of this horrendous crime. While sometimes the women themselves hesitate to take the legal recourse due to social conditioning; the legal paraphernalia involved has been far too great for many women to succeed in the endeavor to bring the guilty home and even if they do, it comes at a great personal cost. It is the utmost responsibility of any responsible legal system in the world to reduce this scourge before it assumes epidemic proportions.

Keywords: Sexual Harassment, Workplaces, Power Structure, Discrimination, Legal Objectivity
Sasha Baglay, Osgoode Hall Law School, York University, Canada
Dealing with Non-Citizens Posing a Threat to National Security: Current Practices, Problems and Potential Solutions
Administrative Law

Since 9/11, the issue of detention of non-citizens suspected of terrorism has been in the spotlight of political, academic and media debate. Many countries have implemented a special certification process for deemed security threats which allows for their detention and deportation. Given the complicated process of collecting intelligence in national security cases and lengthiness of its examination, such non-citizens can often be detained for months and even years before being determined as a security threat or cleared of suspicion. Those who are recognized to have links with terrorist organizations often cannot be deported because of the risk of torture that they would face in a destination country thereby facing a potentially indefinite detention. The current schemes for dealing with suspected terrorists - non-citizens do not provide any adequate solutions for the above-mentioned scenarios of lengthy detention. 

This paper argues for the need to find such a solution and offers a comparative analysis of existing practices that can serve as first step in this direction. It examines the procedures for detention, certification and review of certification decisions concerning non-citizens suspected of terrorism in Canada, the UK and New Zealand. In scrutinizing the existing cases, the paper specifically focuses on the possibility non-citizens’ release from detention under conditions. While in each jurisdiction courts have ordered the release from detention of some individuals, the factual basis for these orders and the analytical approaches of the courts have varied between cases and jurisdictions. Drawing on the array of available scenarios and reasoning, the paper attempts to generate a set of factors and conditions that can allow for release of security detainees yet effectively reduce risk of them absconding or posing a danger to community.  
Keywords: national security, non-citizens, terrorism, detention
Kadriye Bakirci, Law Division, Istanbul technical University, Turkey

Termination of the the Employment Contract

Labour Law

Under the previous Turkish Employment Act No.1475 employers had the right to dismiss any employee as they saw fit and there was no reinstatement for unfair or unjustified dismissal. Starting in the late 1970s and continuing throughout the 1980s there were increasing demands for legislation that would provide better job security. The European Social Charter (1965), which was ratified by Turkey in 1989, includes the issue of job security. Furthermore, the ratification of ILO Convention No.158 on the Termination of Employment (1982) by Turkey in 1994 means that drafting legislation for better job security is now being taken seriously. Also, job security legislation has become necessary for Turkey since it is  attempting to gain entry into the European Union . As part of Turkey's European Union adaptation programme, the government included a job security bill, because the  European Union considers welfare policies as necessary. In the context of the national  policy of harmonization with the European Union, the Turkish government introduced a new Act on job security (No.4773) in 2002. Then in 2003 a new Employment Act (No.4857) which included job security provisions was introduced, while the Job Security Act No.4773 and Employment Act No.1475 were repealed.  However this new Act provides only limited protection against unfair or unjustified dismissal because not all employees and organizations are covered by the new Act No.4857.

Keywords: Turkish Employment Act, job security, termination of employment contract

Nigel Balmer and Ash Patel, Legal Services Research Centre, UK


Physical accessibility and its impact upon advice seeking strategies
Access to Justice

It is unsurprising that the occurrence of justiciable problems (problems for which there is a potential legal remedy, (Genn, 1999)) shares a relationship with rurality, urbanisation and community demography.  Using data drawn from the Legal Service Research Centre’s Civil and Social Justice survey of England and Wales (a large-scale survey documenting  respondents' experience of twenty-one discrete problem categories (Pleasence et al, in press)), and data extracted from the Legal Services Commission for a project commissioned by the Office of National Statistics and the Neighbourhood Renewal Unit of the Office of the Deputy Prime Minister, we will highlight geographical variation both in problem incidence and the use of advice services.  We will address the issue of access to advice services and discuss whether a reduction in physical proximity to such services leads to a correlated reduction in advice seeking or use of an alternative strategy.  In doing so, we will illustrate how the dual effects of the perceived and actual proximity to advice services impacts upon respondents’ advice seeking behaviour.

Genn, H. (1999) Paths to Justice: What People Do and Think About Going to Law, Oxford: Hart

Pleasence, P. (2006) Causes of Action: Civil Law and Social Justice (2nd Edition), London: TSO


Keywords: advice, geography, civil justice problems

Anne Barlow, University of Exeter, UK
Homes, Families and Definitions

Family Law and Policy

Family homes have been recognized as ‘special’ in housing law and to some extent in property law and indeed case law in these areas has been instrumental in re-shaping our views on what ‘family’ is.  Whereas some civil law jurisdictions recognise the family home along side other property as community property, this has not been our tradition in England and Wales.  

Drawing on some empirical findings from a Nuffield Foundation-funded project ‘Community of Property: A regime for England and Wales?’ (undertaken with colleagues from Reading University), and looking at the way housing law has used the ‘ordinary people’ perspective to help us define family, this paper will explore whether there is public support for treating the family home as community property within marriage and civil partnerships and beyond and if so, how if at all the law should respond.

Keywords: Family Home, community of property, family definition

Adrienne Barnett, Barrister, Family Law Bar Association, UK
Contact and Domestic Violence: Re L Hearings

Children and the Law

Until relatively recently, there was almost no connection between contact and domestic violence in private law Children Act proceedings. Courts and professional working in the family justice system tended to treat cases involving residence and contact separately from issues of domestic violence. 

Approximately 10 years ago, research was initiated that inquired into the implications for women and children of continued contact by children with violent and abusive non-resident parents. They found that the perception and practices of all those working in the family justice system were both influenced by, and reinforced, the ideological separation between contact and domestic violence. Professionals involved in child contact disputes and proceedings demonstrated a marked lack of awareness of the problems, with the result that their practices could exacerbate an already difficult situation for women and children. Very rarely did courts or professionals consider how the use of violence by a father may impinge on the quality of contact and on the mother’s ability to facilitate or sustain contact. Mother’s expressions of concern for their own safety were minimised by most professionals, or treated as evidence of the mother’s ‘hostility’ to contact.

In response to this research, ‘winds of change’ began to be felt in legal and policy circles, and the courts began to change their approach in such cases. A key development occurred in 1999 when Mr. Justice Wall (as he then was) initiated a consultation process through the Children Act Sub-Committee of the Advisory Board on Family Law. In March 2000, the Sub-Committee compiled a report to the Lord Chancellor on the question of parental contact in cases where there is domestic violence, which included ‘good practice’ guidelines. This report was followed by the landmark Court of Appeal Decision of Re L*, in which the CA heard 4 appeals against orders refusing the fathers’ applications for direct contact. 

A key aspect of both the Children Act Sub-Committee’s guidelines and the Court of Appeal’s decision in Re L was that courts should consider the nature and effect of the violence at the earliest opportunity and should investigate allegations of violence so that findings of fact can be made. Such fact-finding hearings have become known as ‘Re L’ hearings.

This paper will consider the attitudes of the courts and professionals to Re L hearings, in the context of the broader guidelines laid down by the Children Act Sub-Committee and the Court of Appeal. It is part of a proposed wider project intended to look into the extent to which Re L hearings have been taking place since 2000, the willingness of the courts and professionals to engage in such hearings, and the consequences for children and parents. 

* Re L (Contact: Domestic Violence), Re V (Contact: Domestic Violence), Re M (Contact: Domestic Violence), Re H (Contact: Domestic Violence) [2000] 2 FLR 334, CA
Keywords: children, contact, domestic violence
Alan Barron, University of Abertay, UK
Vicarious Liability and the Licensed Trade
Sports and Entertainment Law

Since the House of Lords decision in Lister and others v Hesley Hall Ltd (1) an employer’s potential liability for the wrongdoing of an employee is considerably broader than before. This has been reflected in a number of post​-Lister​ decisions, some of which involved licensed traders as defenders or defendants. For example, in Mattis v Pollock (2) the licensee was held liable for a serious assault committed by a door steward off the premises. In Hawley v Luminar Leisure Ltd (3) a door steward supplied to licensed premises by an external agency was held to be the pro hac vice or temporary deemed employee of the licensee. In Majrowski v Guys’s and St Thomas’s NHS Trust(4) an employer was held vicariously liable for the breach of a statutory duty placed exclusively on the employee, and in Viasystems (Tyneside) Ltd v Thermal Transfer (Northern) Ltd and others the court apportioned vicarious liability between an employer and a temporary deemed employer.

The purpose of this paper will be to review these developments and assess their impact on the licensed trade. In addition, it will be argued that the courts or Parliament ought to give consideration to the development of a ‘reasonable steps’ defence akin to that already available in relation to vicarious liability for statutory discrimination. So far as the licensed trade is concerned, this will be of particular importance in relation to the wrongdoing of door stewards following the UK-wide extension of the Private Security Industry Act 2001. The question will be posed: if a licensee has employed a door steward who has been trained, vetted and licensed under a government regulated scheme, should that licensee be able to argue where the door steward has acted wrongfully that all reasonable steps had been taken to prevent the wrongdoing from occurring?

(1) [2001] 1 AC 215.

(2) [2003] 1 WLR 2158

(3) [2005] LRIR 275.

(4) [2005] QB 848.

(5) [2005] EWCA Civ 1151.

Keywords: negligence, violence, vicarious liability, door stewards, licensing 

Ian Blackshaw, Court of Arbitraton for Sport, Lausanne, Switzerland 

The Court of Arbitration for Sport

Sports and Entertainment Law

Sport is now big business - worth more than 3% of world trade and 2% of the combined GNP of the 25 EU Member States. So, there is much to play for, financially speaking. Not surprisingly, therefore, sports disputes are on the increase. The question then arises: how best to settle them? By traditional or modern means? Through the Courts or by alternative dispute resolution (ADR)? The sporting world prefers not to 'wash its dirty linen in public' but to settle disputes 'within the family of sport' through the Court of Arbitration for Sport (CAS), based in Lausanne, Switzerland, which has recently celebrated its twenty-first birthday. This paper explains what the CAS is; traces its history since it was established; and considers how it is organised and operates in practice. It also examines the various forms of ADR offered by the CAS for the quick, effective and inexpensive settlement of a wide range of sports-related disputes, including commercial ones; looks at the possibilities of obtaining preliminary measures and expedited hearings; considers the operation of the so-called CAS Ad Hoc Division that sits to settle disputes arising during the Summer and Winter Games; and examines the emerging jurisprudence of the CAS - the so-called 'lex sportiva'.  The Paper also deals with the legal status and enforceability of CAS Awards and the limited possibilities of legally challenging them in the Courts. The Paper is illustrated throughout with actual CAS Awards and some pertinent Court Judgments. And ends with some conclusions.
Keywords: Sport, dispute resolution,  arbitration,  status,  enforceability
Alan Bogg, Hertford College, Oxford, UK 

John Stanton-Ife, King’s College London, UK


Sexual Offences against the Severely Mentally Disordered

Criminal Law: Doctrine and Theory 


S30 of the Sexual Offences Act 2003 creates an offence essentially made up of the intentional sexual touching of someone who is refusal-incapable for a reason relating to a mental disorder.  There are many obscurities about its interpretation, justification and theoretical foundations.  Most obviously a tension is raised between the protection of permanently refusal-incapable persons and respect for their interests in sexual expression.  Can it really be the case that a permanently refusal-incapable person has no interest in sexual expression, as S30 appears to imply?  If not, what could be the justification of striking the balance between the protection of the severely mentally impaired, on the one hand, and respecting their interests, on the other, in the way that it is done in the recent legislation, that is, by giving virtually no weight to the latter consideration?  We consider various potential justifications and ultimately reject them.  We go on to explore the possibility of a replacement offence in this context, which would include the notion of ‘exploitation’ as an element in the offence.  Unlike S30 this would include the central wrong involved on the face of the offence
and would be better placed to respect the interests of the severely mentally disordered (or so we claim). It also raises some tricky philosophical questions about the adequacy of the concept of harm in criminal law thinking, where the concern is not with straightforwardly autonomous adults.

Keywords: Sexual Offences Act 2003, Severe Mental Disorder, Refusal-incapacity, Harm, Exploitation
Anne Bottomley, Kent Law School, UK

Building landscapes of/for community: New Urban principles and New Labour practices.

City and New Urbanism

As the government programme on urban regeneration and housing provision has developed, increasing references have been made in (for instance) speeches made by the Deputy Prime Minister to the positive example set by the US ‘New Urbanism’ movement. This paper will explore two aspects of the appeal of New Urbanism to New Labour: First, the extent to which the iconography, rhetoric and building practices associated with the movement in the US, grounded in an evocation of lost community solidarity, melds with the British government’s concern to (re)build responsible communities: Second, the extent to which the model used by the New Urbanists for reinvigoration of  the core of inner cities by the building of  prestigious cultural buildings, the greening of public spaces and the development of promenading (in order to attract and develop an urbane lifestyle) melds with the current programmes in this country for inner city regeneration. I will argue that the New Urbanist programme appeals to New Labour as reinforcing a communitarian approach concerned to enforce a particular image of the right kind of community of responsible citizens: whether in the suburbs or the inner city. I shall also argue that this appeal to ‘responsible communities’ is indicative of the emerging practices of governance which are building on, and driving forward, ‘control’ (in the sense used by Foucault) through a dispersal of law (into regulatory practices) carried in the rhetoric and practices of partnership, consent and shared responsibility for order. In terms of the landscapes of/for community introduced in New Urbanism: those interested may find it instructive to watch (or re-watch!) ‘The Truman Show’ (Peter Weir: 1998).

Keywords: urban regeneration, housing provision, New Urbanism, New Labour
Anthony Bradney, University of Sheffield

Who May I Hate?

Human Rights/ Legal Education
The introduction of an offence of incitement to religious hatred raises a number of separate questions.  First, what is the motivation for introducing the offence?  There has been considerable opposition to the putative offence from a wide range of commentators and analysts.  The failure of most previous statutory incitement offences is widely acknowledged.  Are the proposed benefits that will flow from the introduction of the offence substantive or merely short-term, pragmatic and political in their nature?   Secondly and linked to the first question, what form of behaviour is to be the target of the offence and why is this behaviour to be criminalized?  Is hatred of some religions or some religious believers particularly heinous or is it hatred itself that is unacceptable?  Can hatred ever be acceptable or necessary or desirable?
Keywords: Religious hatred, incitement, offences 
Roberto Branco Martins, Asser International Sports Law Centre & Richard Parrish, Edge Hill, UK
Collective Bargaining in the European Professional Football Sector

Sports and Entertainment Law

How should the European professional football sector be regulated? Whilst UEFA assumes the primary responsibility for this, self regulation has revealed inadequacies in their statutes, as witnessed by stakeholder litigation. Supervising this autonomy is the EU, but EU law is a blunt instrument when applied to the peculiarities of the football sector. This paper argues that a new form of international regulation, facilitated by social dialogue, can resolve many of the current problems connected with the regulation of the European football sector. As the professional football sector is an industry, there exist industrial relations between representatives of employers and employees - the social partners. Potentially therefore these footballing social partners can meet within in a Social Dialogue Committee which must be consulted whenever the European Commission initiates proposals. Besides this compulsory consultation the social partners have the powers to intervene in the legislative processes and they even have the power of direct initiative, a power which may eventually lead to the creation of specific legislation. Therefore the social partners have within their gift the ability to shape the legal environment in which they operate - yet many obstacles remain including the organisation and representativeness of the social partners, the role of UEFA and the content of a collective agreement. The paper also examines the implications a collective agreement has for existing theories of sports regulation.

Keywords: Sport-regulation, EC law, collective bargaining, football

Alison P Brown, University of Stirling, UK

The Use of Qualitative Analysis of Judgements of Racial Discrimination Cases

Labour Law

Previous studies of how the law tackles race discrimination in employment have tended to use either quantitative analysis of ‘success rates’ or doctrinal critique of the Race Relations Act. Based on a recent study of Employment Tribunal judgements in race discrimination cases, this paper explores the methodological challenges and contributions of undertaking a detailed qualitative analysis of judgements. Factors contributing to claimants’ success or otherwise are identified, in particular the influence of provisions relating to burden of proof. This methodology is then located in the context of the broader challenges to qualitative methods in applied policy research, the appropriate place of mixed methods, and the dangers of ‘pseudo-quantification’.

Keywords: race discrimination, Race Relations Act, employment tribunals, qualitative methods

Kimberley Brownlee, Corpus Christi College, Oxford, UK
The Communicative Aspects of Civil Disobedience and Lawful Punishment

Criminal Law: Doctrine and Theory 

A parallel may be drawn between the communicative aspect of civil disobedience and the communicative aspect of lawful punishment by the state. Both practices are associated with a backward-looking aim to demonstrate condemnation of and protest against certain conduct as well as a forward-looking aim to bring about through moral dialogue a lasting change in that conduct. In brief, when each targets the other, both state representatives and civil disobedients (in paradigm cases) seek to persuade the other of their own view through what Antony Duff calls ‘transparent persuasion’, that is, persuasion which appeals to the very reasons which justify the attempt to persuade. Whereas a deterrent system of punishment aims at rational persuasion, giving people prudential reasons to follow the law, a desert system gives people moral reasons to follow the law which are the same moral reasons that justify the claim that citizens should follow the law. Likewise, the moral reasons a civil disobedient offers government to change certain policies are the same moral reasons which justify the disobedient’s claim that government should change those policies and which support her decision to dissociate herself from those policies. (Broadly speaking, civil disobedience can be contrasted with terrorism which, like a deterrence system, gives people a prudential reason to follow orders.) The confrontation between these communicative practices not only allows for a direct comparison of their respective justification, but also presses the claim that authorities and civil disobedients each engage in a moral dialogue. In this paper, I tease out the parallel described here with an eye to analysing how civil disobedients should treat and be treated by the law. 

Keywords: civil disobedience, communication, desert, deterrence, punishment 
Andrea Bryan Jarman, University of Westminster, UK

Judith Rowbotham, Nottingham Trent University, UK

Lorie Charlesworth, John Moores University, UK

Socio legal historical reconstructions; Plenary: ‘The Way Forward’.

Legal History

It is remarkable that historical reconstructions in socio legal studies often appear merely as an add-on methodology rather than illuminating the lived experience of the pervasiveness of law in history. Some such writings adopt a linear, almost teleological, approach used primarily to underpin a contemporary analysis of law. This discussion aims to move beyond those boundaries to consider a socio legal historical reconstruction of law’s ‘then’. To that end, it is worth considering the various ‘law in action’ methodologies, but it can be argued that what we do is also unapologetically ‘history’. We would suggest that socio legal scholars embrace a wider project to recontextualise socio legal reconstructions unashamedly within their historical framework and embrace the study of history.

The session will open with a brief introduction by Lorie Charlesworth and Judith Rowbotham, then the Chair, Andrea Bryan Jarman will lead the discussion which is open to the floor.

Keywords: Historical reconstruction, lived experience, ‘law in action’
Trevor Buck, Faculty of Law, University of Leicester, UK
Alternative Dispute Resolution (ADR) and Formal Adjudication

Administrative Law
This paper will examine the conflict between the key elements of ADR and formal adjudication and the need to achieve a careful balance between these elements in the context of the government’s current administrative justice reform agenda.  
The paradigm of ADR is that it is voluntary, facilitative, non-judgmental and confidential, while formal adjudication in courts and tribunals is mandatory, coercive, involves formal legal pronouncement and is generally held in public.  The paper suggests that what is required to deliver the government’s reforms successfully is a judicious balance of, and experimentation with, various forms of ADR and adjudication.  The private and public values associated with ADR and formal adjudication both need protection and nurture.  This paper will also focus on the ‘relationship-saving’ quality of ADR solutions as applied to administrative law disputes.  Formal adjudication may be necessary to identify issues on which public legal pronouncements are required.  However, users of administrative law redress systems may often be motivated more by a breakdown in their general confidence in a public authority rather than the specific ‘legal’ point necessary to process cases through an appeal system and generate caselaw jurisprudence.  What is required is a blend of ADR and adjudication models organised in such a way that the benefits of ADR are fully and appropriately exploited while ensuring that a developing rights culture is not undermined by a new generation of flawed ‘informal justice’.  These themes will be illustrated by examples drawn from two recent DCA research reports that outline developments in administrative justice systems in some other European jurisdictions and in Australia (Buck, 2004; 2005).

References

Buck T (2005) Administrative Justice and Alternative Dispute Resolution: the Australian experience, Department for Constitutional Affairs (DCA), DCA Research Series 9/05, London: DCA. 
Buck T (2004) European methods of administrative law redress: Netherlands, Norway and Germany, Department for Constitutional Affairs (DCA), DCA Research Series 2/04, London: DCA.
Keywords: adjudication, alternative dispute resolution (ADR), administrative justice reforms.
Julia Burdett, the Galileo Group and the Voluntary Sector Studies Network, UK
Community Involvement and Access to Justice: the governance of community law centres in England

Access to Justice

Community Law Centres (CLCs) began to be established in the 1970s to enable better access to advice and legal services for people in poverty and those living in deprived neighbourhoods. A founding principle of CLCs has been “community control” so that those using CLC services sit on their management committees, thereby informing and guiding the direction of the organization’s work and policies. This paper is based on doctoral research, an organizational study within Social Policy, which examined the complex relationship between professionals and community in running CLCs. The study, consisting of four case studies, discovered a range of organizational dilemmas and challenges associated with implementing community control / involvement, from manifest composition of management committees to conflicting community aspirations. Community control / involvement were also found to be significant in embedding CLCs in local communities from which they could negotiate complex environmental factors. Based on the findings, the paper examines and explores models of governance emerging from the study. That is, how community control operated in practice taking account of different forms of community involvement, the relationship between community and staff, the influence of environmental factors. Finally, the paper discusses the effects of all these elements on access to CLC services. 

Key words and phrases: “community”, “community control”, “community law centres”, “governance”, “access to publicly funded advice and legal services”

Sharon Burke, Manager - Professional Development, Queensland Law Society, Australia

The changing face of the Australian legal profession - A Queensland Perspective 
Legal Profession and Ethics

 
Traditionally, in Australia, state-based legislation, rules of admission and continuing (compulsory) legal education requirements have varied (often quite significantly) from state to state.  However, in the past two years a significant push towards the creation of a truly 'national legal market' has evinced fundamental changes to regulatory, educational and administrative functions as undertaken by the peak professional bodies as well as the newly-introduced regulatory bodies (e.g. respective Legal Services Commissions)  of some states.  Impacts upon the legal profession have included a move towards nationally consistent: 
1. Complaint-management procedures 
2. Trust account provisions
3. Cost disclosures and reviews 
4. Mutual recognition of rights to practice 
5. Professional conduct rules   
6. Business structures (Service entities, ILPs and MDPs) 
The change management agents introduced into Queensland to deliver such 'national uniformity'  have included; The Legal Profession Act (Qld) 2004,the compulsory Continuing Professional Development (CPD) scheme and the Professional Conduct Rules 2005. 
In this session a multi-perspective panel will discuss the content of these legislative and procedural initiatives as well as their impacts (past, present and future).   Particular areas of discussion will include: regulatory functioning (including professional ethics and administration processes), business structures (MDPs & ILPs), continuing legal education (including the monitoring and administration of the CPD scheme) and the role of the Queensland Law Society in future regulation. 

Proposed Panel Members: Mr Malcolm Hinton LLB(hons), LLM - General Counsel, Queensland Law Society (Previously, Director, Professional Standards). 
Ms Sharon Burke B.Arts, P.G.DipPsych, MPhil (Psychology), Manager Professional Development, Queensland Law Society.
Keywords: legal profession, professional regulation, regulatory reform, Queensland.
Nicola Burns, Centre for Sentencing Research, Law School, University of Strathclyde, UK 

Fergus McNeill, Glasgow School of Social Work, Universities of Glasgow and Strathclyde, UK
Navigating the margins: Influencing sentencing through social enquiry

Criminology

This paper presents findings from an ESRC funded study of ‘Social Enquiry and Sentencing in the Sheriff Courts in Scotland’. The wider study uses ethnographic methods to explore how social enquiry reports (prepared by social workers to assist sentencers) are constructed and then employed in the sentencing process. Here, we discuss some of the findings from lengthy participant observation placements during which the researcher became a member of two different criminal justice social work teams. Through discussion of the findings of the participant observations in general and through the development of a particular case study, we explore what the report writer tries to communicate to the sentencer, why these particular ‘messages’ are selected and how they are communicated. Our analysis reveals that social workers’ marginality and lack of cultural capital in the criminal justice system requires them to develop a range of tactics and strategies for securing credibility and influence. Importantly, though these tactics and strategies are shaped in part by policy preoccupations with technical questions about risk, effectiveness and public protection, our data suggests that, in pursuit of credibility and influence, social workers are inevitably drawn into the construction of complex moral narratives about the suitability of offenders for ‘redemption’ or ‘condemnation’.     

Keywords: social enquiry reports, sentencing, social workers, moral narratives
Tom Burns, University of Aberdeen, UK
Football and securitisation: an interim assessment

Sports and Entertainment Law

Securitisation is a method of raising corporate finance, which relies upon an elaborate legal structure. As an innovative method of funding businesses it has proved to be very successful in a range of industries since the late 1980s. More recently, it has been used by football clubs to raise significant sums.

The main attraction of securitisation is that it offers football clubs access to relatively cheap finance (compared to the borrowing terms offered by the traditional lenders, such as the banks). As a result of this, many football securitisations were carried out between 2000 and 2003.

Despite the initial enthusiasm among clubs and investors for securitised football bonds, this mood of euphoria evaporated by 2004. The rising rate of insolvency among football clubs (including some of the clubs that had engaged in securitisation) caused most investors to abandon football securitisations. Whether this will be a temporary or a permanent state of affairs, remains to be seen. Clubs still desire the money that securitisation can bring, but they face a difficult task of persuading investors to return to these deals. It will be the aim of this paper to make an interim assessment of football securitisations. The paper shall examine why securitisation has apparently failed in football (when it has been successful in other areas of business). It shall seek to discover what lessons that can be learnt from football’s initial, but traumatic experience with this corporate financing technique, so that the mistakes of the past might be avoided.

The paper shall also consider how recent legal developments in the way securitisations are effectuated may help to reduce the credit risks of investors. Perhaps, with the wisdom of experience and the better use of financial controls and risk management techniques, football clubs might be able to reassure investors that it is safe to participate in securitisations.

Keywords: Corporate finance, legal structures, special purpose entities, football, revenues, securitisation

Nicole Busby, School of Law, University of Stirling, UK

Breastfeeding and Working Mothers – Making the Private Public

Labour Law

Despite high profile campaigns to encourage improvements in breastfeeding rates and the introduction of policy targeted at reconciling the demands of parenthood and paid employment, the breastfeeding needs of working mothers have been largely neglected by both socio-legal researchers and policy-makers. The reasons for this are manifold but tend to converge in two important respects. First, in recent years the focus of academic discourse has (rightly) shifted away from mothers to explore the role of fathers within families in an attempt to challenge the traditional association of motherhood with childcare and associated domestic duties. Researchers have, thus, sought to minimise the differences between parents. Second, in the policy context, the introduction of new employment ‘rights’, such as that to request a flexible working arrangement, have tended towards political compromise which hints at the need to confront  the practical difficulties faced by the working parents but avoids placing what are perceived to be onerous demands on employers. UK provision in the area of paid maternity leave has been subject to improvement in recent years. Nevertheless, many women return to work earlier than the recommended cut-off date for the cessation of breastfeeding and there is evidence that this factor influences women’s initial decision-making about whether to breastfeed or not. This contributes to a workplace culture which is unsatisfactory for working mothers and raises questions relating to public health.

This paper introduces a new project aimed at exploring the issues surrounding breastfeeding and paid employment in the following contexts: (1) the feminist perspective will be considered, in particular the contribution of ‘difference feminism’ (2) the tension that exists between recent attempts to improve breastfeeding rates through policy initiatives and, in Scotland, by the introduction of the Breastfeeding, etc Act 2005, on the one hand, and the total lack of hard law facilitative measures for breastfeeding working mothers, on the other. 

Keywords: breastfeeding, maternity, working parents, mothers, motherhood

Richard Cadell, University of Bangor, UK
Goodwin Plus Ten: Freedom of Speech and The Protection of a Journalist’s Sources

Sports and Entertainment Law

In 1996 the European Court of Human Rights gave a seminal judgment in the case of Goodwin v UK on the protection of a journalist’s sources. This judgment, which arose following an order for disclosure upheld by both the Court of Appeal and House of Lords, was heavily critical of the UK courts for failing to guarantee freedom of expression by the practice of consistently ordering journalists to reveal their confidential sources of information. As such, Goodwin establishes a de facto presumption of protection for confidential sources (as upheld in the later case of De Haes & Gijsels v Belgium), unless there is an “overriding requirement of public interest” that would make disclosure necessary. Since this decision, there have been a series of cases in the UK that examined the protection of sources, with a rather variable record of adherence to the principles espoused in Goodwin. This paper will examine the case-law generated in the UK in the ten years since the decision in Goodwin, and evaluates its compatibility with the European Court of Human Rights’ judgement to date. 

The protection of sources versus the need for disclosure has taken on a greater degree of significance in an age of terrorism and sweeping terrorist legislation, and this paper will also examine the concept of an “overriding requirement of public interest”. Finally, the decision in Goodwin has significant implications for other states party to the ECHR, not least those in Central and Eastern Europe that boast only the briefest of histories of press freedom. Recent decisions in the Czech Republic and elsewhere have confirmed the growing importance of protection of confidential sources for post-USSR and Warsaw Pact countries but, as this paper will show, much work still needs to be done to enshrine the Goodwin principle across many areas of Europe.

Keywords: Protection of Sources; Free Speech; media law; confidentiality

Elizabeth Campbell, University College Cork, Ireland

Civil Forfeiture in Ireland: Shifting the Goalposts in the Fight against Organised Crime
Criminal Law: Doctrine and Theory 

Various alterations to the Irish legal system have been effected in a bid to counter organised crime, the most radical of which was the introduction of a system of civil asset forfeiture in 1996. This paper examines the forfeiture process carried out by the Criminal Assets Bureau and seeks to analyse its establishment and operation from a theoretical perspective. The CAB is a multi-agency body which may initiate court proceedings so as to deprive persons of assets believed to be the proceeds of crime. Significantly, property may be seized and forfeited in the absence of a criminal conviction, the civil burden of proof applies, and hearsay evidence is admissible. However, the possibility that the asset forfeiture procedure may, in fact, be criminal rather than civil in nature, given its purpose and effects, will be considered in this paper, with particular reference to Irish and American jurisprudence. 

The rationale behind the adoption of the forfeiture mechanism lies in the ability of leaders of organised criminal gangs to insulate themselves from prosecution or conviction by delegating responsibility for the implementation of criminal acts to lower-level criminals. While the use of a civil process in the context of fighting crime is a novel approach which circumvents the need for due process and impinges on the constitutional rights of the individual, this tactic is regarded as a justifiable and effective method of tackling organised crime, and has received judicial imprimatur. Although civil forfeiture was introduced in the US in the 1970s, this paper will argue that a more likely template for the Irish model derives from the State’s terrorist legacy, where the Offences Against the State (Amendment) Act 1985 permitted the Minister for Justice to certify that money held in banks which was the property of the IRA should be forfeited to the Minister. Judicial approval of the 1985 Act provided a useful precedent for the adoption of a more general model of civil forfeiture in the mid-1990s. 

Civil forfeiture is a quintessentially apersonal means of tackling crime and is reminiscent of the concept of “public welfare offences”, in which emphasis is laid on the non-moral and regulatory aspect of the law, indicating a shift in focus from the individual. The objective of the process is not rehabilitation, but rather threat neutralisation and, arguably, deterrence. This paper contends that civil forfeiture represents an adaptation to reality in which the State reconfigures the legislative framework so as to facilitate more readily the suppression of organised crime, to the detriment of individual rights. 
Key words: asset forfeiture; organised crime; extraordinary legal measures. 
Paul James Cardwell, School of Law, University of Sheffield, UK
‘New Governance’ and the Common Foreign and Security Policy of the EU

European Law
The methods and characteristics of ‘new governance’ have attracted increasing attention in recent years. This attention has generally been focussed on the EU’s internal governance, where, for example, the Open Method of Coordination (OMC) has been employed in a number of areas to meet policy goals. In the external sphere of the EU’s activities, ‘new governance’ has not received similar attention, and specific measures such as OMC appear not to have been used. However, an examination of the current themes and trends in both internal governance and the Common Foreign and Security Policy reveals similar challenges in terms of effectiveness, legitimacy and accountability. As the boundaries between what is ‘internal’ and ‘external’ in the EU’s law and policy-making process have become increasingly blurred, and as the EU seeks greater engagement with its neighbours, there may be opportunities for using ‘internal’ tools in the ‘external’ sphere too.  Taking the Euro-Mediterranean Partnership as a case study, this paper examines whether the ‘new governance’ approaches could be used in the CFSP in order to confront these challenges of effectiveness, legitimacy and accountability.

Keywords: New governance, Common Foreign and Security Policy, Euro-Mediterranean Partnership, second pillar.

Anna Carline, Liverpool John Moores University, Law School, UK
A Politics of the Unknowable: Social Transformation and a Queer Feminist Jurisprudence

Gender, Sexuality and the Law

In Bodies that Matter Judith Butler, despite the deconstructive tendencies of her work, recognises the political efficacy of retaining the category woman, and advocates a double movement, which is to: “…invoke the category and, hence, provisionally to institute an identity and at the same time to open the category as a site of permanent political contest.  That the term is questionable does not mean that we ought not to use it, but neither does the necessity to use it mean that we ought not perpetually to interrogate the exclusions by which it proceeds.”(1)
Her interest in such a double movement is further examined in Undoing Gender (2)  in which she analyses the production and circumscription of livable and unlivable lifes and the category of the human whilst examining gender norms and the possibility of social transformation.  The aim of this article is to argue that Butler’s theories, particularly in Undoing Gender, provide the theoretical premise on which to develop a critical feminist jurisprudence which is not only concerned with deconstructing identity categories produced by the law, but also with the production of more auspicious identities which are arguably more inclusive and potentially resignify what amounts to an intelligible gender or a livable life.  Moreover, through an analysis of Butler’s notion of resignification in Excitable Speech,(3) it will also be argued that the law is always in a constant process of producing alternative versions of identity, although the subversive potential of such categories cannot be guaranteed. Indeed, the unknowability of such a political engagement is unavoidable.  As Butler states: “To assume responsibility for a future, however, is not to know its direction fully in advance, since the future, especially the future with and for others, requires a certain openness and unknowingness… .It may be that what is right and what is good consist in staying open to the tensions that beset the most fundamental categories we require, in knowing unknowingness at the core of what we know, and what we need, and in recognizing the sign of life in what we undergo without certainty about what will come.” (4).
And this points into the direction of a politics of the unknowable.

(1) Butler J Bodies that Matter: On the Discursive Limits of “Sex” [Routledge; London; 1993] pp. 221-2

(2) Butler J Undoing Gender [Routledge; London; 2004]

(3) Butler J Excitable Speech: A Politics of the Performative [Routledge; London; 1997]
(4) Butler J Undoing Gender p. 39

Keywords: Judith Butler, Queer Theory, Feminist Jurisprudence, Social Transformation

Helen Carr,   University of Kent Law School, UK
'The look of love' - performers, spectators and anti-social behaviour

City and New Urbanism

Scholarly analysis of anti-social behaviour by housing academics has tended either to be empirical or to focus on the extension of sovereign and self control, drawing in particular on Foucault and governmentality theory. Whilst the theoretical work provides profound insights for instance into the historical evolution of current policies, the links with neo-liberalism, the utilisation of vehicular ideas and  the role of obscurity within government policy,  this paper takes a different approach. I draw on the work of Bakhtin and the challenges that his work on carnival poses to explore our complex and multifaceted fascination with anti-social behaviour. My argument is that we – whether socially included or excluded, whether young or old, politician, academic, bureaucrat or whatever – are all consumers of and participants in the performance of anti-social behaviour. This complicity is more complex than the original theorists of moral panic suggested and it is this complexity that I seek to unravel.

In the first part of the paper I make the links between housing, anti-social behaviour initiatives, and youth justice policies and I emphasise the particular links between social rented housing and the policy thrust of New Labour.  I then outline the scholarly approaches, the theoretical insights and comment upon the new ‘industry’ of anti-social behaviour. In the third and main section of the paper I turn to the phenomenon of performance which is a critical element of anti-social behaviour. I consider the multiplicity of roles performed by politicians, policy ‘tzars’, perpetrators,  the ‘community’, social landlords, lawyers and everyone caught on CCTV, the purposes and the mediatisation of those roles. Spectating transgression is equally significant and all embracing. We are compelled and insist upon becoming active spectators, so that we can ‘shop the yob’ to the Sun or recognise the ASBO’d youth of Brent. Whilst resistance is evident, for instance amongst liberal lawyers who focus on due process or the BBC website devoted to the most ridiculous ASBO, it becomes part of the performance, ritualised and weakened. For me anti-social behaviour has become pantomime in the English tradition. I point to  the use of costume and disguise, the paradoxical simultaneous celebration and fear of  working class sexual vibrancy, the dysfunctional family,  the moral message, and comedy enhanced by audience participation. The pantomime is epitomised by ‘Shameless’ , a comedy drama set on a council estate in the north of England where they ‘know how to party’ as the police car burns in the background. It is enhanced by the courts ASBOing a young person who persistently disrupted the television production.  In the final part of the paper I speculate upon the reasons for and function of the performance of anti-social behaviour.  I also consider what understanding performance adds to current empirical and theoretical approaches.  

Keywords: anti-social behaviour, housing, governmentality, performance, spectators, Bakhtin, moral panic, pantomime

Maurya Vijay Chandra, Queen Mary College, University of London, UK.

Access to Justice in the Developing World: Some Indicators

Access to Justice

The paper is based on the analysis of focus group discussions recently conducted by the author in India. India has been chosen as a case study of the developing world. One of the aims of the focus group discussions was to explore possible indicators of access to justice. The paper presents the preliminary findings of this research. The paper first explores the similarities and differences in the opinions of groups drawn form various socio-economic strata and geographic-demographic profiles in India. Then it goes on to identify the commonalities in the indicators suggested by the groups. Also, these are compared and contrasted with indicators already being used for measuring access to justice. Further the paper reflects on the usefulness and practicability (or otherwise) of these indicators in comparison to those already being used.

The empirical study in India was carried out with the support of SLSA Small Research Grant awarded to the author in 2005.

Keywords: access to justice, India, socio-economic strata, geographic-demographic profiles
Lorie Charlesworth, Liverpool John Moores University, UK
On historical reconstructions:  the poor law of settlement and removals applied to Little Dorrit.
Legal History

This paper is drawn from the writer’s research into the ‘legal’ history of the lived experience of the poor. It forms part of this writer’s wider project; namely, to introduce an alternative poor law scholarship that recontextualises poor law historical reconstructions within its pervasive legal framework.

To achieve this aim, this paper is based around a case study of a close legal reading of the ‘lives’ of two literary characters. These individuals, Arthur Clennam and Amy Dorrit, are the literary creation of Charles Dickens in his novel Little Dorrit, first published in 1857. The use of literature within legal studies is a well-established branch of the socio legal studies movement. Accordingly, this research has drawn upon some of those methodologies to vivify this historical reconstruction.

As poor law was ‘law’, any reconstruction of that past requires an interdisciplinary approach combining legal and historical scholarship. However, very little has been written about that law from a legal perspective since poor law ceased to be a component of current legal practice in 1948. This has affected the work of modern historians who are increasingly using poor law records, specifically those generated by the enforcement of the law of settlement and removals’, to find answers germane to their research. (For example, local patterns of relief, family size, etc.). 

The case study consists of a close contextual reading of ‘black letter’ doctrinal settlement law in order to reveal the full significance of that law’s influence upon the lived experience of the poor. This reconstruction below also serves to emphasize that; in socio legal studies, ‘pure’ historical scholarship may provide an alternative reading of law’s past.

Keywords: poor law, settlement and removals, Charles Dickens    
Bryan Clark, The Law School, Strathclyde University, UK
The Scottish legal profession and commercial ADR

Access to Justice

It is now some nine years since the seminal study into the development of Alternative Dispute Resolution (ADR) in Scotland was undertaken (R. Mays and B. Clark, ‘Alternative Dispute Resolution in Scotland’ Scottish Office CRU report 1999.  The field research was in fact collected in 1996). At the time of that research, aside from the relatively well-established family mediation sphere, ADR practice in Scotland was a rare beast. Admittedly, the Scottish ADR scene in general has since moved forward. In particular, family mediation practice has increased significantly and neighbourhood mediation schemes have become a regular feature of Scottish community life primarily through programmes supported by the voluntary sector. One dispute area that has remained relatively stagnant in terms of ADR in Scotland is the commercial sphere. Although anecdotally it seems that some progress has undoubtedly been made and a number of service providers have entered the ADR fray, it has been perceived that Scottish commercial ADR's development remained somewhat stunted, floundering in the wake of the more sprightly ADR growth reported south of the border.  

International experience suggests that lawyers are key players in expediting ADR’s development.  In an effort then to ascertain the current state as regards ADR’s role within Scottish commercial disputes and identify important policy issues for ADR’s future development, in August 2005 a questionnaire-based study was developed and expedited canvassing the awareness, attitudes and experiences of Scottish commercial lawyers relative to ADR.  Some 450 questionnaires were sent out to solicitors, solicitor-advocates and advocates with a commercial law/litigation specialism.  After two mail-shots and a follow-up email, 140 responses were received.

This paper provides an overview and analysis of some of the key responses to the survey.  In short, it was found that mediation is by far the most widely known ADR process and the only such procedure in which any real measure of practice is taking place in Scotland.  The survey results suggest that the use of mediation is growing steadily and that a number of repeat players are emerging within the Scottish legal fraternity.  Mediation settlement rates are reported in the study at around 80%.  In general, reported attitudes towards mediation experiences and outcomes by respondents are undeniably favourable.  In terms of barriers towards ADR, some of the identified hurdles include client resistance, lack of awareness/interest within the Scottish legal profession and a perception that Scottish civil court procedure already provides a speedy, effective method by which commercial disputes can be resolved.  In terms of future development of commercial ADR in Scotland, respondents broadly favour widespread propagation of the benefits of ADR processes throughout the legal profession.  While eschewing mandatory mediation, some form of universal court-referred system was also broadly welcomed.

Keywords: ADR; commercial law; lawyers; attitudes; experience
Cathy Cobley, Cardiff Law School, UK
A Simple Balance? The Standard of Proof in Child Protection Proceedings

Children and the Law

In recent years, the standard of proof in child protection proceedings has become an increasingly controversial issue. As a general rule, the standard of proof in civil proceedings is that the fact finder must be satisfied on the balance of probabilities, which at its simplest means that an event must have been more probable than not. However, in cases involving serious allegations or having serious outcomes, judicial interpretations of this standard have resulted in variations in the standard. The two most common variations are the ‘flexible approach’, whereby the degree of probability required is commensurate with the occasion, and the ‘prior probability approach’, whereby the standard remains fixed but the degree of evidence needed to satisfy it varies according to the seriousness of the allegation. This paper will examine how the courts have applied to these two standards in child protection proceedings. Beginning with the dictum of Lord Nichols in Re H (Minors) (Sexual Abuse: Standard of Proof) [1996] AC 563, the confusion generated by subsequent cases will be examined and, despite the apparent clarification of the appropriate standard by the Court of Appeal in Re U; Re B [2004] EWCA Civ 567 and Re T [2004] EWCA Civ 558, it will be argued that the courts have consistently failed to distinguish between the theoretical assumptions underlying the two approaches, which is a matter for concern. In the final part of the paper, attention will be focused on the ‘real possibility’ test which is applicable to the risk of future harm, and which, more recently, has also been adopted as the appropriate test for determining the pool of possible perpetrators when a child has been injured. The relationship between proven facts and the real possibility test will be analysed, with particular reference to cases where an individual perpetrator cannot be identified. 

Key words: Child abuse – Evidence – Standard of proof – Establishing past facts - Likelihood of future harm

John M Coker, Federal Magistrates Court of Australia

Equal Shared Parenting:  An Australian Perspective

Children and the Law

The Federal Magistrates Court of Australia was established in 1999, as a Court of summary jurisdiction dealing with areas of federal law in Australia.  When first established, the two primary areas of work were bankruptcy and family law with over 80% of the judicial resources of the Court allocated to family law.  In the past five years, the jurisdiction of the Court has widened to include, amongst others, immigration matters.  With the development of additional jurisdiction, the balance has begun to move more towards general federal law matters, but more than 65% of the Court’s work is still in the area of family law.  

In the area of family law, a particularly hot issue relates to arrangements for the residence of children following family breakdown.  There has been significant public debate surrounding the issue of equal shared parenting, with the assumption that children spend 50% of time with each parent as the starting point.  The debate has become a political issue with a life of its own.  This paper seeks to address the many considerations relating to equal shared parenting including specifically the government response to those issues.

Keywords: Children, shared parenting, Australian law

Catherine Colston, Law School, University of Strathclyde, UK

The Future for Access to Data

Information Law

This is the ‘Information Age’; information has undoubted value, economic and social. Copyright has long protected data in collected, collated form. The Database Directive’s sui generis database right added another layer of protection, while the Information Society Directive gave legal backing for technological protection measures [TPM]. Though designed to stimulate the economy of information, the result was considerable fear for access, particularly sole-source databases. One argument was for an Information Treaty and Tribunal to regulate and license access to socially important data; either by defining a taxonomy of information and determining categories for separate treatment, or by defining specific uses calling for less restricted access.

In 2005 two significant developments had the potential to relax protection for databases. Required to review the Database Directive, with particular regard to compulsory licensing, the EU Commission recommended no immediate change. Meanwhile however, the European Court of Justice [ECJ] issued four key rulings interpreting the Directive’s sui generis right; significantly narrowing the definition of protected databases, and arguably removing the predicted dangers of eternal and absolute protection for their contents. However, they drew a difficult and possibly unworkable distinction between creating data itself, and database architecture: data generators have had the incentive to create which protection provides removed. Copyright remains unaltered and TPM have received strong protection. The likely result is reliance on copyright, and/or strong contractual arrangements for access to ‘non-original’ collections. If the ECJ had upheld the UK Court of Appeal’s interpretation, and the Commission had implemented compulsory database licensing, the law might have been closer to ensuring its joint aims of both creation and dissemination of data in the information economy. But this would not address the need for specific socially important access.

Consequently, there is both a continuing need for control over copyright database licensing, and that for sui generis databases. This cannot be done without due legal regard to information’s taxonomy and use, whether by WIPO and a Treaty, or the Commission and a Directive. 

Keywords: Database, sui generis right, copyright, information, digital rights management.
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Window Dressing or Substantial Change? The Garda Síochána Act 2005 and Police Accountability in the Republic of Ireland

Criminology

The Garda Síochána Act of 2005 has put in place wide ranging measures to deal with the issue of police accountability in the Republic of Ireland. A number of scandals culminated in the Morris tribunal which began work in 2003 and is still ongoing. This tribunal is investigating claims of Gardaí framing people for murder and planting fake IRA bomb finds. Such allegations have fundamentally challenged the public’s long standing confidence in the police for the first time and raised questions as to the effectiveness of both internal and external accountability measures.

This paper will start by considering the problems faced by the Gardaí which gave rise to this legislation. It will then provide an overview of the new measures including an Ombudsman Commission, a Garda Inspectorate and a duty to account. These changes will then be evaluated in light of preliminary findings from interviews with retired Gardaí. It will be contended that the efforts to deal with this problem have ignored fundamental issues within an Garda Síochána. They have failed to address, among other things;

· The continuing negative impact of ‘the Troubles’ on policing in Ireland, from the military style policing required to the methods implemented to control the IRA. Indeed the first calls for police accountability came directly from allegations made by IRA prisoners of abuse and heavy handed policing.   

· The structural problems at managerial level which led to an inability to control the lower ranks and prevent police misconduct occurring. 

· The serious issue of bullying which pervades an Garda Síochána and leaves members unwilling to come forward when they are aware of unacceptable behaviour.

It will be argued that unless these are addressed the legislation will become little more than window dressing.  

Keywords: Garda Síochána Act 2005, Morris tribunal, Ombudsman Commission  
John Cooke, Anthony Harvey, School of Law, Liverpool John Moores University, UK

Freedom of speech and doping

Sports and Entertainment Law

The issue of drugs in sport is extremely controversial. There have been many highly publicized examples of cheating by taking performance-enhancing drugs, particularly in athletics but also in football and rugby. Professional sport is now a major part of the entertainment industry and the question is whether the public can believe what they are seeing. The sight of Olympic champions such as Ben Johnson and Michelle Smith being stripped of their titles undermines the true nature of sport and places doubt in the minds of the public – paying or otherwise. As such, the issue of doping is one which the media has a legitimate interest in discussing.

In England and Wales, such discussion may be curtailed by the ‘chilling effect’ of libel. Media organizations are inhibited from exposing the truth of practices in sports for fear of being sued for libel. A new defence to libel opened up in 1999 with the House of Lords decision in Reynolds v Times Newspapers Ltd. A version of qualified privilege based on public interest was brought in by the House of Lords. This defence has been developed by subsequent decisions and is based on ‘responsible journalism’.

The question of doping is particularly acute in professional cycling and there have been numerous scandals. Drug taking has been historically accepted in the professional peloton because of the extremely harsh nature of the sport. However, developments in medical science have led to new and potentially dangerous drugs such as EPO and Human Growth Hormone being used. The 1998 Tour de France was wracked by scandal and several leading cyclists were arrested, team managers and doctors imprisoned. The 1999 Tour was seen as a chance of redemption and was won by the American Lance Armstrong, who went on to win a record seven tours. Many people have been suspicious of Armstrong and a key issue in the credibility of professional cycling is whether he rode ‘clean’ or not.

A book on the subject was published in a number of countries (but not the UK) and extracts published in the Sunday Times. Armstrong has now sued for libel and one of the key issues in the case is whether the defendants are protected by Reynolds privilege.

The paper will explore the background to the case, the current state of the law in the UK and certain other jurisdictions and whether publications of this nature should be protected by law.

Keywords: Professional sport, cycling, drugs, libel, freedom of speech, public interest, Reynolds privilege.

Dave Cowan, Morag McDermont, and Jessica Prendergrast, University of Bristol, UK
Importing corporate governance model/s: A social housing case study
Corporate Social Responsibility

To what extent are models of corporate governance exportable from their private sector context to non-profit-making, non-private (and non-public) organisations? The context for this debate is, of course, the foundation of the ‘market’ in welfare services, such as social and health care, education, administration, and housing. In these fields, pragmatic compromises have to be made at different levels, particularly at the political level, which in turn produces distortions in the corporate governance model/s. 

Our work is a social housing case study of the transfer by a local authority of all its housing stock to a charitable housing association. In this field, there has been a relatively simplistic translation of the corporate governance model (which has been adopted without much/any thought). On the other hand, that model must account for the social/welfarist obligations implicit in the role as major social housing provider in the locality as well as the tensions caused by the significant level of private finance levered in to the organisation (in this case around £40 million). 

The model in this sector involves a combination of groups acting on a board of governors – tenants, councillors, and so-called ‘independents’. Potential conflicts exist within each group as to the nature of their involvement (are they representatives? Experts? Consumers? Or strategists?). Our study involves forward/backward learning between quasi-public models of governance, and corporate governance seeking to adapt to social responsibility agendas.

Keywords: Corporate governance, social housing,  social responsibility
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De-skilled and Devalued:  Mutual Recognition of Qualifications and the Labour Market Status of Accession-8 Migrants in the UK 

European Law

The Eastern enlargement of the EU brought to the fore concerns about the potential for ‘brain drain’ from the accession countries as the opportunities for highly-qualified personnel to move to the EU-15 Member States and take advantage of higher wages became more plentiful.  This image of the highly-qualified migrant leaving his or her home country in order to increase their earnings abroad stands in contrast to the image of the hard-working but low-waged migrant working in the low-skilled (or at least low-status) sectors of the labour market.  In the UK, one of the few EU-15 states to open up its labour market to accession nationals, much has been made of the benefits accession migrants are bringing to the economy by performing the work that nationals are not willing to do.  This discrepancy between the accession states’ concerns about the loss of their highly-qualified citizens and the host society’s celebration of low-skilled workers leads to the question of whether the accession states’ brain drain leads to any notable brain gain for the receiving state or whether, in actual fact, there is a significant degree of ‘brain waste’ taking place as the migrants’ expertise and skills are devalued and downgraded.  

The paper applies the concept of de-skilling to the experience of Polish migrants working in the lower echelons of the UK labour market to explain how highly-qualified migrants continue to be concentrated in low-skilled and low-paid work.  The particular impact of the EU regime on the mutual recognition of qualifications is considered and the paper seeks to demonstrate how certain features of this system contribute to the occurrence of de-skilling amongst accession migrants.  In order to highlight the impact of the law the paper draws on empirical work with Polish migrant workers in the UK who, despite being highly educated, were concentrated in the secondary labour market.  

Keywords: Free Movement of Persons; EU Enlargement; Acession-8 Migrant Workers; De-skilling; Mutual Recognition of Qualifications  
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Civil Partnership – A Comparative View

Family Law and Policy

On the 5th December 2005, the Civil Partnership Act 2004 came into force throughout the United Kingdom. Although this was seen as a ground-breaking development in the UK, similar pieces of legislation had already been enacted throughout Europe and the rest of world for some time. In 1989, Denmark became the first country in the world to recognise the partnership rights of same-sex couples. Today, in 2006, more than 40 jurisdictions worldwide have introduced similar registration schemes. Nonetheless, no two registration schemes provide for an identical institution. Each country has opted for a national model.  This paper will carve a path through the thicket of legislation and proposals. In dividing the registration into three separate components, namely the establishment of, the dissolution of and the rights and duties attached to the registration, one is able to better understand how different countries have approached the topic. In so doing, distinct uniform trends are indeed apparent, leading to the proposition that all the various legislative forms can be distilled into three distinct models. Although, these models differ in terms of approach, the similarities in their function leave no doubt as to the comparability. 

 

Keywords: comparative law, civil/registered partnerships, Europe, unification/harmonisation
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Keeping Sports Out of the Courts – Arbitration and the Gaelic Athletic Association (GAA) 

Sports and Entertainment Law

This paper considers the implications and value of arbitration for amateur sports disputes in Ireland, specifically gaelic games.  In an attempt to reduce recourse to the courts to resolve disputes in gaelic games related cases, the Gaelic Athletic Association (GAA), an amateur sports body in Ireland, took the decision in 2005 to adopt an alternative means of resolving disputes.  The impetus for such a decision arose from concerns regarding the number of cases before the Irish High Court involving players who sought injunctions against decisions made by GAA disciplinary bodies (preventing the players from participating in games).  This paper proposes to explore the decision of the GAA to use alternative means of resolving disputes; a decision that led to the adoption of an Arbitration Rule, a Disputes Resolution Code, and the establishment of the Disputes Resolution Authority in 2005.

The paper commences by explaining the background and culture of the Gaelic Athletics Association as an amateur sporting organisation.  This places into context the significance and importance of the GAA in Ireland as a community centred organisation.  The legal issues that would arise in professional sport would not apply to the GAA.  To date, legal contracts do not have a place within the GAA. The implications of this are that the parties concerned are not in a contractual relationship in the eyes of the law.  While sport in the GAA is amateur, the competitive nature of the modern game is such that it is almost professional with the commitment, training and dedication of the players and all involved at every level within the organisation. Pursuit of the ‘Holy Grail’ at county championship level breeds ferocious competition among the 32 counties of Ireland who seek to take home the ultimate prize, the Sam Maguire Cup.   Players of the ‘beautiful game’ do not receive a wage when they turn out for their club or county team.  Their reward is the honour associated from representing the club or county team on the pitch.  Decisions made by referees on the pitch to send players off, as well as those taken by disciplinary committees, can thus have serious ramifications for both the player and the team.  

Given the unique nature of amateur sports, the use of legal mechanisms to resolve disputes warrants attention.  Discussion within this paper will consider the usefulness of arbitration for resolving GAA-related sports disputes.  An understanding of arbitration is vital as it is not without its problems despite the promise of being a quicker, cheaper and often more effective alternative to litigation. This paper will deal with the decisions that have been handled by the Disputes Resolution Authority to illustrate the impact that it has had to date. 
Keywords: dispute resolution; arbitration; litigation; amateur sport; Gaelic Athletic Association (GAA)
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Extraterritorial Application of the UK Human Rights Act in Iraq: Implications and Challenges

Human Rights

Applying international human rights law during times of armed conflict has been a difficult task, particularly when the conflict takes place outside the territory of a State which is a party to it.  Some argue that human rights is a concept applicable only in peacetime, and that it is international humanitarian law which provides the legal framework to guide belligerents in their wartime conduct. Proponents of the extraterritorial application of human rights law contend that both these branches of law apply at the same time.  Human rights law is seen as providing better avenues of redress for the victims of abuses during armed conflict.  

Extraterritorial application of human rights law recently came before the Courts in the United Kingdom in the Al-Skeini proceedings, with the High Court deciding that both the Human Rights Act 1998 and the European Convention on Human Rights apply to persons detained in British military prisons in Iraq.  While the Court of Appeal extended the reach of human rights protection to all persons detained there by the British army, it excluded any persons not so detained and in doing so, adopted a much narrower interpretation of the concept of “effective control” than that employed by the European Court of Human Rights.  It remains to be seen if the House of Lords will bring the lower courts’ findings into line with Strasbourg jurisprudence.

This paper considers the implications of this extraterritorial application of international human rights law to British conduct in the war in Iraq.  It analyses the recent Al-Skeini decisions in light of related findings by international and regional human rights bodies.  The paper considers some challenging issues arising from the application of human rights law in times of armed conflict, such as the relevance of the states of emergency regime, and the relationship of human rights law with international humanitarian law (lex specialis - lex generalis).  It also assesses whether human rights law may play a potential role in governing the conduct of non-State actors.

Keywords: Human Rights, Extraterritoriality, Armed Conflict, Humanitarian Law.
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How do work leave laws in Ireland compare with the United States’ Family and Medical Leave Act?  

Labour Law

The several statutory rights to leave from work in Ireland appear conservative when viewed together with those of most other European Union member states.  Germany and France, for example, are representative of the more typical European country that imposes significant financial obligations on the employer to pay the worker during leave.  In both Ireland and the United States, the company does not have this burden.  Nonetheless, the leave laws of Ireland are comparatively liberal when contrasted with the counterpart federal legislation in the United States. The primary differences relate to the reasons for which leave is permitted and the length of the allowable time off.

As a country with the general social state philosophy of European Union member states, Ireland is subject to mandates from Brussels with regard to many workers’ rights.  The United States, on the other hand, constitutionally defers to the states many such decisions, with the exception of anti-discrimination at work laws.  The Congress has adopted only two statutes that require companies to provide fringe benefits for workers, the 1935 Social Security Act and the 1993 Family and Medical Leave Act.  It is the latter that provides leave from work privileges, privileges that are considerably more meagre than are those in the cumulative Irish legislation.  The American Congress’ and the state legislatures’ philosophy, on the other hand, has been one that is relatively more hands-off.   Most decisions regarding benefits other than compensation to the discretion of the employer.    

This paper will compare and contrast both bodies of law, addressing the direction of the respective legislatures from a social state vis a vis a country with the more laissez faire approach characteristic of the United States.  The purpose is to present a non-position-taking guide for the transnational company doing business in both venues.
Keywords:  employment fringe benefits; family leave; maternity leave; sick leave
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The Third Pillar,  the Constitution and the Court of Justice;  Democracy and  EU Criminal Measures 

European Law

This paper will investigate the impact of the failed ratification of the Constitutional Treaty on the third pillar of EU law, and the criminal law measures taken under it.  In particular it will consider the role the Constitution would have played in establishing a regime of democratic and judicial scrutiny over EU criminal co-operation. 

It must be of concern that third pillar legislation is currently adopted with only limited input from the democratically elected European Parliament.  Furthermore, once these instruments become law, the jurisdiction of the Court of Justice (ECJ) to hear preliminary references is entirely dependent on the Member States signing a declaration to that effect.  Another concern is the inability of the ECJ to review the actions of institutions such as Europol and Eurojust, as neither body is listed in Article 230EC. 

The Constitution would have gone some way towards solving these problems, bringing about the partial dissolution of the three pillared structure of the Union.  The legislative measures and procedures would be virtually identical for actions under both the first and third pillars for the first time,  allowing for much fuller Parliamentary scrutiny of such measures.  Furthermore the Constitution would finally allow for proper review of the acts of third pillar bodies.

In spite of the above, the Constitution is at best stalled,  and at worst has failed.  However, with the landmark ruling in C-176/03 Commission v Council the ECJ has confirmed that first pillar legislation may in some circumstances include criminal sanctions.  This paper will address the ramifications of this decision for future EU criminal policy, and question whether the ECJ has a basis in the Treaty for its decision. If not, we may be seeing de facto implementation of the Constitution, but can this be justified in the face of its rejection in democratic referenda?

Keywords; Third Pillar, Constitutional Treaty, Democratic Deficit, C-176/03 Commission v Council, Criminal Competence 
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Protection, Parity or Promotion: Why reform the law on Cohabitation?

Family Law and Policy

This paper explores public attitudes to current family law reform on cohabitation in Scotland. The growth of cohabitation in ‘post-industrialised’ countries poses a difficult challenge for legal systems centred on marriage and attempting to respond to the normalisation and ubiquity of cohabitation. Cohabitation law reform has been characterised by taking either a ‘registrative’ or a ‘presumptive’ approach, and may be informed by three different objectives. One impetus to reform is the protection of parties at risk when relationships go awry, particularly children. A further objective is parity of treatment between different forms of partnership where there is no reasonable basis for discrimination. A third objective is the promotion of particular family forms or practices, such as marriage or relationship stability on the one hand, or more open and egalitarian family practices on the other. Such debates raise the fundamental question of what objectives the reform of the law regulating cohabitation are meant to achieve. In this paper, we consider three possible and contrasting objectives – protection, parity and promotion – in the context of a current effort to reform the law on cohabitation: the Family Law (Scotland) Act 2006. We look at what public attitudes appear to be in relation to these broad objectives, drawing on social attitude survey evidence produced just before the Bill was introduced. We juxtapose social attitudes towards protection, parity and promotion in norms about partnership against the approach adopted in legislation, specifically sections 18 to 21 of the Act. The paper concludes with a discussion of the extent to which public attitudes are aligned with the reformed law on cohabitation. 

Keywords: cohabitation, child protection, family law reform, public attitudes 
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‘The Devil’s Walking Parody’: A Follow-up of 12 Convicted Women Day Care Providers
Gender, Sexuality and the Law

A new type of sex crime was “discovered” in the United States in the 1980s—the sexual abuse of young children by day care providers during the course of terrorizing rit-uals that included such acts as cannibalism and infant sacrifice.  The discovery of “satan-ic ritual abuse,” as this apparently new sex crime quickly was labeled, set off a pernicious moral panic that targeted day care centers across the country and demonized providers, most of them women who were meeting an unprecedented demand for the care of young children outside of the home.  

Using a sample of 12 convicted women day care providers, the purpose of this pa-per is twofold.  First, it discusses how child abuse experts, the media and prosecutors rushed to address the contradiction between the data that show that sexual abuse is over-whelmingly perpetrated by men and the rapidly accumulating cases of accused women providers by constructing culturally familiar gender stereotyped profiles of the woman ritual abuser.  Second, it analyzes how these gendered profiles then factored into the use of two widely touted prosecutorial innovations—the shielding of child witnesses, and the hearsay exception—that were used in the trials of the women day care providers in the sample, and how these innovations factored into the reversals of the convictions of 10 of those 12 women.     

Keywords: Day Care, Hearsay Exception, Satanic Ritual Abuse, Witness Shielding
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Community Mediation: Law and its Implementation  in Sri Lanka
Access to Justice

Mediation Boards are a recent phenomenon in the history of community based dispute resolution systems in Sri Lanka. In this paper I tried to identify how Mediation Boards came in to operation through passing of new laws and reviving the former Conciliation Boards. The main focus of the paper is on how the ideology of community mediation came into debate among Sri Lankan decision makers, and possible effects from international paradigm changes. Particularly, I examine why the Ministry of Justice has decided to introduce the mediation system. Discussion on the legislative process and a comparison study of the Mediation Boards Act with the Conciliation Boards Act reveal the necessary steps that have been taken through the Mediation Boards Act to eliminate the deficiencies of the former Conciliation Boards system. I also discuss the implementation and operational period of practical bodies of the mediation scheme and key criticisms of the system.
Keywords: Dispute resolution, Sri Lanka, mediation, conciliation
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Restricting the Rights of Juvenile Offenders in England and Wales: a triumph of form over substance?

Human Rights

One of the most significant recent decisions by the House of Lords regarding human rights is R v Durham Constabulary ex parte R [2005] UKHL 21. The decision considers whether the framework for diverting juvenile offenders in England and Wales introduced in the Crime and Disorder Act 1998 contravened the claimant’s Article 6 right to a fair and public hearing by an independent and impartial tribunal as the process did not appear to require the offender’s consent once guilt was purportedly admitted. The Divisional Court answered this in the affirmative whereas, crucially, the House of Lords answered it in the negative. As the majority of juvenile offenders are reprimanded or warned, the implications of this ruling are profound. Juveniles who admit ‘guilt’ and who are then involved in a process which may well involve onerous conditions or restrictions being imposed on them are to be denied fundamental due process protection.

This paper will provide a critique of the House’s reasoning and will argue that a number of fallacies underpin the judgment. Criminological literature will be used to demonstrate the vulnerability of juvenile ‘offenders’ in the criminal justice system, and the authors will suggest ways in which due process protection could be accommodated within the current system.

Key Words: Due Process,  Article 6,  Juvenile Justice
Robert Dingwall and Emilie Cloatre, Institute for the Study of Genetics, Biorisk and Society, University of Nottingham, UK
Vanishing Trials? An English Perspective”

Access to Justice

This paper reviews the recent history of civil litigation in England and Wales. It follows up on previous research that had identified a decrease in trials in civil courts, by analysing how trends in recent years compare with previous findings. It suggests that this decrease could have bottomed out, and highlights the need to question in comparison the fact that the number of claims made in Civil Courts have been decreasing. This might suggest that trials have in fact recently been playing a larger part in the civil justice system than in the past, but raises important issues in relation to access to justice and the social role of civil courts.

Recent trends in civil justice need to be understood in the light of the successive reforms made to the courts system, including most recently the Civil Procedure Rules. These had as one of their aim to avoid confrontation whenever possible, which needs to seen as partly explaining a general move towards more settlements. However, the associated drop in claims before civil courts in a more unexpected phenomenon, which needs to be explained through other elements, including the cost of justice. The wider social implication of this phenomenon, and its meaning for the public role of courts in generating law also needs to be discussed. This has been largely done in American literature where the phenomenon of the “vanishing trial” has been extensively commented upon. While the extent to which the experience of the US and England and Wales can be fully compared needs to be questioned, the social implications of a declining rate of trials and claims can appear as raising comparable issues. 

Keywords: civil justice; trials; access to justice.
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Hard Law, Soft Edge? The Janus Approach to Employee Participation at the Workplace 

Labour Law

In recent years, a key area of EU policy debate has been around the need to improve economic performance while maintaining and protecting labour standards and delivering ‘better jobs’. We have seen a raft of (primarily) EU-driven legislative developments in areas such as part-time and fixed-term contract work, equality and non-discrimination in the workplace and ‘family-friendly’ working, to name a few. Such legislative developments sit alongside the promotion at EU level of ‘social dialogue’. Indeed, many EU member states have either long-established corporatist structures in place whereby labour market regulation is driven by the social partners (Sweden, for example) or have recently experimented with ‘social partnership’ (as in Italy and Ireland). 

This paper examines attempts to address the key issue of establishing effective employee communication channels at the enterprise through two means of regulation. The first is through voluntary regulation by the social partners, including the State, in the form of workplace partnership agreements. The second is through legal regulation in terms of the EU Information and Consultation Directive (2002/14/EC). The latter is likely to have greatest impact in the UK and Ireland, where employee participation structures (works councils, for example) common on mainland Europe are virtually non-existent. 

The paper argues that the impending transposition of the Directive provides a unique opportunity for the Irish social partners to use both voluntary and statutory forms of regulation to develop a sophisticated model of enterprise employment relations. However, the paper will argue that the Irish Government has adopted an inherently contradictory approach to the issue of employee consultation. The State has supported ‘partnership’ through the soft law mechanism of social pacts, while following the UK approach of adopting a minimalist approach to ‘hard’ regulation of information and consultation rights in the transposing legislation. 

Keywords: employment regulation, information and consultation, employee rights, social partnership
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Children and family reunification under Title IV EC Treaty

European Law

For children who come to Europe, from outside the Union, to seek asylum a body of law has emerged at EU level since 1999 and the entry into force of the Treaty of Amsterdam 1997. This new, binding legislation under Title IV provisions systematically addresses the situation of children in a number of substantive areas, including family reunification.

This paper will outline the impact upon children of relevant Title IV legislation.  Principally, Council Directive 2003/86 EC of 22 September 2003 on the right to family reunification which allows recognised refugees to be joined by members of their family in the host Member State, and for those family members to access certain benefits, makes special provision for children.  In addition provisions facilitating the reunification of families of children at other stages in the migration process, such as asylum-seekers and those who arrive as part of a recognised mass-influx of displaced persons, are found in Title IV legislation.

In assessing the appropriateness and efficacy of this legislation this paper will consider the current case before the Court of Justice of the European Communities to annul certain provisions of the family reunification Directive, relating specifically to children, on the basis of both breach of EU procedure and fundamental rights (Case C-540/03, Pending Case, Parliament v Council).  In considering the Advocate-General’s opinion and the possible outcome of the case, this discussion will incorporate elements of international law relating to the family.  The appropriateness of the Union to legislate in a way that directly impacts upon the rights of children to maintain a family life, and the capacity of the Community institutions fulfil this role, considering its lack of competence in children’s rights, is weighed up against the need for an effective asylum policy under the justice, freedom and security provisions.

(1) The UK, Ireland and Denmark do have opt-in/opt-out provisions for Title IV legislation.

Keywords: children’s rights, asylum and refugee provisions, EU competence, the EU and international law.
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From Theory to Practice and Back: The Dilemmas of Human Rights NGOs’ Advocacy in the Age of Terrorism – Lessons from the Israeli Experience 

Human Rights

How will an NGO convince a public fearful of terrorist attacks that its government should maintain human rights principles? When and how will the language of law and human rights be more effective than moral, political or utilitarian languages, and what are its limitations? Theoretical inquires on the human rights discourse vis-à-vis other discourses abound, but they take a different form when conducted in the context of practical dilemmas of human rights NGOs. Those NGOs who work in internally democratic societies, where the abuses are targeted at the “Other”, have more freedom than those who work in authoritarian societies; but this freedom also results in a wider scope of dilemmas regarding the best means of action. 

The 9/11 attacks and the recent suicide bombings in London have exposed British NGOs to these kinds of challenges. In this paper I will analyse the dilemmas of Israeli human rights NGOs in the period following the beginning of the second intifada in 2000, a time of massive attacks on Israeli civilians along with substantial human rights violations by the Israeli government against Palestinian civilians, with the hope that lessons from this experience could inform similar current debates in the UK. Based on my personal experience as an Israeli human rights activist, I will show how the theoretical dilemmas in human rights scholarship translate into practical dilemmas for the human rights activist, when devising campaigning strategies or writing press releases – as well as what these NGOs’ dilemmas, in turn, tell us about the abstract philosophy of human rights

The assertion that acts such as torture, prolonged detention without trial and collective punishment should be stopped is taken as a departure point; the focus here is on the practical challenges of how best to convince public opinion about this. Adopting a “pragmatic”, costs and benefits, approach, I will look at issues such as effectiveness of relying on law versus other principles (and domestic law versus international law); monitoring and fact finding versus litigation (and the risks of unsuccessful litigation); the “professional” style and methods of human rights NGOs, such as the detached language in their reports, versus other methods of extra-parliamentary protest groups, such as mass demonstrations; and the tension between maintaining good contacts with the politicians and the security services in order to be able to press for assistance in individual cases and the risk that this will lead to legitimizing the overall policies of these institutions. 

A major underlying challenge is the ability to present a pure human-rights argument in the context of a political conflict, and the limitations of the focus on human-rights-violations rather than on long-term solutions to the Israeli-Palestinian conflict. I will ask whether this is possible or desirable, and reflect on the implications for the “global war on terror”. 

Keywords: NGOs; hman rights and terrorism; the Israeli-Palestinian conflict 

Antony Duff, Department of Philosophy, University of Stirling, UK
(Re)Defining Murder

Criminal Law: Doctrine and Theory
The Law Commission’s Consultation Paper, A New Homicide Act for England and Wales? (No 177; 2005) displays a theoretical depth and sophistication lacking in many of the Commission’s reports, but is still in various important respects misguided or under-theorised. In this paper I focus on the proposals for the definition of murder, and argue that—

· The proposed definition of first degree murder (and the definition of intention that goes with it) mistakenly conflate two distinct paradigms of murder.

· The proposal that an ‘intention to cause serious harm’ should suffice as the fault element for second degree murder is given no adequate rationale, and can be given one only by abandoning or modifying some of the Commission’s assumptions.

· The proposal that ‘killing committed with reckless indifference to causing death’ should be second degree murder would stretch the concept of murder too far; a more plausible specification would require the narrower conception of intention that the Commission rejects.

· If the law is to distinguish first degree from second degree murder, second degree murder should not include (as the Commission proposes) both killings for which the defendant has no defence at all and killings for which the defendant has a partial defence.

The Paper’s discussion of ‘partial defences’, in particular mercy killing, is also unsatisfactory; but that issue will not be pursued in detail in this paper.

Key words: murder; Law Commission; intention; recklessness; partial defences

Peter Duff, University of Aberdeen/Commissioner Scottish Criminal Cases Review Commission, UK

The Scottish Criminal Cases Review Commission

Miscarriages of Justice

Professor Peter Duff has been a member of the Scottish Criminal Cases Review Commission (SCCRC) since it was set up on 1st Jan 1999. Of the present seven Commissioners, he is one of three original appointees still involved in the Commission's work. The SCCRC has dealt with a wide range of cases since its creation, most notably referring the notorious 'Ice Cream Wars' case back to the High Court where the convictions of two men for murder were quashed. Over the last 2 years, the Commission has been investigating an application from the 'Lockerbie bomber', Megrahi, who is a Libyan national serving life in Scotland.

Peter Duff will discuss the Scottish Commission's work and, in particular, will focus on the rather different statutory tests for a referral in Scotland and in England. The English Commission must be satisfied that there is a 'real possibility' than an appeal will be upheld before a case will be referred back to the Appeal Court, whereas its Scottish counterpart must be satisfied that a) there 'may have been a miscarriage of justice' and b) it is 'in the interests of justice' that a referral be made. These tests have rather different practical consequences which will be explored at the workshop. Discussion will not be limited to this topic however.
Keywords: Scottish Criminal Cases Review Commission, miscarriage of justice, interests of justice
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Acceptable victims: legal and social toleration of homophobic violence in the UK.
Gender, Sexuality and the Law

In April 2005, section 146 of the Criminal Justice Act 2003 came into effect implementing legislative changes in England and Wales which recognised the homophobic element of a crime. This, along with the implementation of civil partnerships in December 2005 was symbolic of a society which promotes itself as more tolerant and accepting of alternative lifestyles and sexualities. However, the recording of homophobic victimisation by both official and unofficial sources has exposed a plethora of cases whereby people have been subjected to hostility and attacks by strangers, founded solely upon their presumed sexuality. Homophobic attacks are significant in how victims are selected and violently ‘punished’ by their assailants. Research shows that men are more likely than women to be targeted in randomised, stranger attacks and that these attacks are more likely to occur in the public or ‘heterosexual’ street (Valentine, 1996). Theories behind these actions include assailants’ anger at the obvious transgression within heterosexual space, and peer pressure to conform to notions of hegemonic masculinity within young male or mixed gendered groups.

This paper focuses on the violence meted out in homophobic attacks. It argues that the aim of visibly marking the victim is to eradicate their transgressive identity whilst simultaneously reinforcing hegemonic masculinity. It interrogates the symbolism of such violence to both the victim and the wider lesbian, gay, bisexual and transgender (LGBT) community in a recently promoted more liberal climate. It also analyses the limitations of the law in dealing with both the violence itself and the social climate preceding it. 

Keywords: homophobic violence; hate crime legislation; space; identity; tolerance
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Risk and the Early Release of Prisoners under the Good Friday Agreement.

Criminology

As part of the Good Friday Agreement, Northern Ireland was witness to the early release of hundreds of prisoners incarcerated as a result of the conflict. The Northern Ireland (Sentences) Act 1998 provided for a collective early release scheme by reference to paramilitary faction. This paper seeks to address the issue of risk and the release of prisoners under this scheme. In order to understand the provisions of risk assessment and release under the scheme it is important to examine the role risk assessment has had in penal developments throughout the duration of the ‘troubles’. In exploring the role of risk assessment the paper will highlight through case studies how a number of assessment techniques were used under the scheme. The paper will demonstrate how these techniques differed greatly from traditional risk assessment taking into consideration factors such as individual risk, organisational risk and finally political risk.

Keywords: prisoner release, risk, Good Friday Agreement
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Sion Jenkins: ‘Groupthink’, Moral Disengagement and the Orwellian Nightmare

Miscarriages of Justice

The paper will outline the evidence in the Sion Jenkins case and make the assertion that the prosecuting authorities have relentlessly pursued a case that was at best highly improbable and at worst profoundly illogical and/or unethical.  The ‘fourth trial’ of Mr Jenkins, which began immediately following his formal acquittal, will then be briefly considered.  This time it was trial by media alone.  It had taken nine years for the criminal justice system to conclude that it could not reach a verdict but less than 24 hours for the media to present an overwhelming implication of guilt.  The same blind allegiance to an irrational belief thus continued, facilitated by the highlighting of marginally relevant character assassination material and the sidelining of powerful indications of an alternative scenario.

Some tentative ideas will then be briefly presented in an attempt to relate these events to the concept of “Groupthink” described by Irving L. Janis (1982) in relation to fiascos in American Foreign Policy and the notion of “Moral Disengagement” (the restructuring of inhumane conduct) described by Albert Bandura (1999).  Finally the suggestion will be made that some echoes of George Orwell’s “1984” (1948) can be traced in the nightmare that Mr Jenkins and those close to him have endured.

Keywords: Sion Jenkins, trial by media, “Groupthink”, Owell’s 1984
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Doctors as Heroes: Problems with Rescue Narratives in Medicine and Law

Medical Law

Narratives of rescue are dominant in medicine, particularly in “emergency” medicine and in relation to paediatric practice, with doctors being seen to be the “hero” of the story, rescuing the patient from illness and death. Such narratives are reinforced in the public perception through the portrayal of doctors in popular television dramas such as “Casualty”. 

However, particular problems may arise in relation to rescue narratives in medicine and law:

(1)
When it comes to medical law, particularly in cases where the medical profession are seeking declarations as to the lawfulness of a proposed course of treatment, the courts tend to accept such narrative uncritically, assuming that doctors  are acting altruistically in the best interests of the patient. This fails to recognise that:

(i) 
The portrayal of doctors as rescuers may work against the interests of patients and their families. The rescue narrative may help doctors to cope in cases where treatment is protracted, invasive and painful and they have to harm the patient in order to cure her. Yet this may mean that other ways of thinking about illness or death are not considered or that the views of those closest to the patient are ignored.

(ii)
In certain cases, the provision of medical treatment may considerably increase the renown and reputation of the doctors and hospital involved, providing them with a strong interest in treating the patient. Whilst it is not argued that doctors act improperly in such cases, the interests of all parties to the case should be considered if an even-handed approach is to be adopted.

(2)
Ironically, rescue narratives may also work against doctors themselves, “backfiring” when expectations with regard to treatment are unrealistic and doctors cannot or do not live up to their “expected” role. 

Keywords: Medicine, law, rescue, narrative
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European Regional Identity
European Law

A primary focus for individual and collective identity has, since the late nineteenth century, been the nation-state.  The creation of the European Union potentially disrupts this identity of the state and has the potential to challenge more that the economies of the relevant states, perhaps in unexpected ways.  It opens up the possibility for the development of new forms of territorial and cultural identification to emerge.  Where this is most likely to happen is in the areas adjacent to these now porous borders.  

The logical consequence of the establishment of a cultural identity linked to a national history has been that the archaeological and historical remains of that past become part of a national heritage.  Having become an intrinsic part of the nation, it becomes both logical and necessary for the nation to formalise the ownership and control of its past by legal means.  Since the late nineteenth century, the focus of legislation concerning cultural property has been firmly located at the national level.  While national identity provided the focal point for individual identity, then the logic of cultural property being identified with the nation, and therefore subject to national ownership or control made eminent sense.  

If individual identification is no longer so strongly linked to national identity, then this self-evident relationship between the nation and a distinct national heritage ceases to have legitimacy. Despite some attempts to foster the idea of a European heritage at the political level, in legal terms this has remained firmly a matter for the Member States.  The wording of Article 151 EC makes this abundantly clear.  Action is to support and supplement the Member States and is limited to incentive measures and recommendations and the nation remains pre-eminent in terms of legal control over the archaeological heritage of Europe. 

Although the Culture 2000 programme is the initiative specifically focusing on culture, Article 151 EC establishes culture as a factor to be taken into account in all the Community’s activities.  The Structural Funds are significant in this respect, since they amount to one third of the total budget of the EU. Although not primarily targeted at heritage projects, the funds support the cultural heritage by indirect means.  Of particular interest is Interreg IIIA, which supports cross-border cooperation, that is the promotion of integrated regional development between bordering regions.  This paper looks at the language used in some of these projects, particularly where this is aimed at promoting a regional, cross border cultural identity and questions whether this may have implications for the legal regulation of the ownership and control of cultural heritage.

Keywords: Europe, cross-border regions, cultural identity
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Changing the Rules of the Game? Social Movements, Legal Strategies and the Search for Political Accountability

Corporate Social Responsibility

Using theoretical tools drawn from social movement analysis, this paper examines how social movements interact with the law and whether this, in turn, is contributing to new modes of governance in advanced liberal democracies. In order to examine this issue in detail, the paper presents a comparative analysis of the campaigns for justice undertaken by patient groups infected with HIV/AIDS through blood and blood products in France and the UK. Drawing on the findings from such analysis, it is argued that the use of inquisitorial legal strategies which are independent of the political system, offers the best opportunity for social movements outside established policy-making processes to achieve campaign goals, when supported by the effective use of the media and traditional political lobbying. In the wider context, such findings suggest that the successful use of such strategies has the potential to alter the ‘rules of the game’ between social movements and political institutions, bringing about policy and institutional change, as well as enhancing political accountability.

Keywords: Social movements, legal strategies, institutional change, political accountability
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Understanding Disadvantage through an Epistemology of Ignorance 

Gender, Sexuality and the Law

This paper is concerned with the way in which ignorance is actively constituted or reproduced as a technique of power to subordinate. The study of knowledge ─ epistemology ─ tends to focus on how individuals come to know and what individuals can know. A critical epistemology reveals connections between knowledge, authority and power. It asks; for whom does the dominant epistemology exist; whose interests are served, and who are suppressed or neglected in the process (Code, 1993). Conversely, Tuana (2004) inquires as to who benefits or is disadvantaged by ignorance. This paper explores the importance of excavating and understanding ignorance, with particular reference to research findings from a study of women’s applications to judicial office and senior legal posts in Northern Ireland, and with reference to other supporting examples. The study revealed a series of experiences and patterns pertaining to ignorance and knowledge that had significant gender implications. For example, more women than men were unsure of criteria for applications. Male barristers were twice as likely as female barristers to state that female barristers were not under-represented in applications for Silk. None of the male judges acknowledged that the culture of the bench was male, while most women said it was. Can these, and other, apparently isolated instances of gender-differentiated ignorance be marshalled and analysed, and if so how? The paper argues that addressing disadvantage may benefit from, and in some cases require, an epistemology of ignorance. This thesis in relation to gender and applications to judicial office and senior legal posts may be of relevance in other areas of anti-discrimination and equality law, policy and praxis.

Keywords: gender, power, knowledge, law
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The Cultures of the New Youth Justice

The Government has presented its ‘new’ youth justice reforms in England and Wales as a fundamental change of culture. Underpinning emphasis on early intervention and a rejection of the diversionary practices of the 1980s, was to be radical change in both underlying attitudes and values on the one hand and institutional relationships on the other. Tensions between competing objectives in youth justice and different occupational cultures were to be reconciled by bringing all groups behind the pursuit of a single common statutory goal of reducing offending. The Government maintained that only through a common practice culture and rigorously monitored national standards could an effective youth justice system emerge. But critics feared that this would in practice represent the central imposition of a ‘punitive turn’ in youth justice culture and the marginalisation of welfare concerns for young people by de-professionalising those social work trained actors who might represent an alternative voice. 

How far have Government reforms led to changed attitudes, values and institutional relations within youth justice? How far should change be seen as a ‘punitive turn’? What do the key actors see themselves as aiming to do and what place in their objectives does concern for welfare hold now? How far is a common practice culture emerging and what are the continuing points of conflict? As part of a larger empirical project financed by the ESRC and the Ministry of Education in Italy comparing youth justice in Italy and Wales, over 60 interviews have been conducted with police, prosecutors, YOT members and magistrates in Wales to explore these issues. This paper will present the results.

Other members of research team: Professor Mark Drakeford (Social Studies, Cardiff) and Professor David Nelken (Cardiff Law School and University of Macerata, Italy) and formerly Ruth Holgate (Research Associate)

Key words: youth justice, punishment, children
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The changing supply of legal service provision in rural areas

Access to Justice
Traditionally, the existence of small scale solicitors’ firms has played a key role in facilitating access to justice in rural areas. There is currently growing concern, however, over the structure and level of legal service provision in these more peripheral parts of the UK. Drawing on findings from recently completed research on law firms in rural Wales, this presentation reviews the health and sustainability of legal services in rural areas and the likely effects of a reduction and/ or amalgamation of the number of service providers. The research involves analysis of quantitative data on all solicitors and law firms in Wales in order to draw a profile of the profession outside of the urban centres of South Wales. It then draws on qualitative data drawn from partner level interviews in law firms in five chosen key towns of rural Wales and the Welsh Valleys.

The debate acknowledges the context of a decline in both the manufacturing and agricultural sectors in these areas and the associated changes in the demand for different types of legal services. It also considers the gradual restructuring and centralisation of publicly funded legal services. It charts the changing profile of the rural solicitor and draws conclusions as to the longer term sustainability of the practices in which she (and increasingly it is she) might work.

Keywords: legal service provision, rural areas, sustainability of legal services
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Science in the criminal justice system

Miscarriages of Justice

Despite extensive evidence that science makes a distinctive contribution to justice, there is a perception that it is one of the main causes of miscarriages of justice. It is the case that science has played a role in a number of notable miscarriages of justice, but there is very little evidence of any systematic problem with science. Forensic science is science applied at the interfaces of law, science and policing. In this complex arena of contested knowledge, differing modes of reasoning are exhibited and blended in a contingent legal context. This presentation considers the nature of law, science and policing and examines the application of science to the criminal law. It identifies a complex range of factors within the criminal justice system such as differing, norms, assumptions, methodologies, expectations and desires that constrain and confuse the contribution of science to justice.

Key words: science, criminal justice, miscarriages, 
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Discrimination in Employment:  Acceptable Exceptions?
Labour Law

The Sex Discrimination Act (“SDA”) and Race Relations Act (“RRA”) are thirty years old and have undergone numerous amendments since they were passed.  The SDA has always been subject to EU law, notably the Equal Treatment Directive, whereas until recently the RRA was not subject to EU law.  Despite this difference the Acts have developed in parallel to one another and, except in a handful of respects, case law decided under one of them applies to the principles in the other (e.g. direct discrimination and motive, meaning of vicarious liability).

Each of these Acts makes it unlawful to discriminate directly or indirectly, to victimise and now to harass in the fields of employment.  On the one hand the SDA’s provisions are to protect against discrimination on the grounds of gender (and gender reassignment and marital status, which will not be discussed further here) and on the other the RRA’s provisions aim to protect on “racial grounds”.

Apart from some changes in numbering the definition of direct discrimination has remained constant whilst there have been several changes to the definition of indirect discrimination, although the Acts are again (mainly) standardised in this respect since October 2005.  

There has always been a general defence to indirect discrimination, but not to direct discrimination.  However, the SDA and RRA since their inception have provided that even direct discrimination in some prescribed circumstances is lawful (notably, concerning recruitment).  Each Act set down certain situations where the employer had a “genuine occupational qualification” (“GOQ”) for preferring a man for a job than a woman (and vice versa) or preferring a member of a particular racial group.  Whilst the RRA has recently changed, section 4A reflecting more closely the wording and spirit of the Race Directive, both Acts still have specific circumstances where the employer has a genuine choice in selecting a person from one gender or racial group rather than another.  Although there is little case law on GOQs under either Act it is still widely assumed that an employer may rely on them in some instances of recruitment.

This paper will challenge the validity and/or relevance of some of these GOQs, for example for reasons of authenticity in dramatic performance (where does that leave the casting director of a Cinderella pantomime in relation to the Ugly Sisters and the Prince?), provision of living accommodation where the employer only has accommodation for one gender and recruitment from one gender where the job is one of two to be performed by a married couple – recently extended to one of a couple who are civil partners.  And, is it really the case in today’s multicultural society, that a diner at an Indian (or Mexican) restaurant expects, or should reasonably expect, the person waiting at tables to be Indian (or Mexican)?

The relevant provisions of the RRA and the SDA will be compared and some consideration may be made of the corresponding provisions under the Employment Equality (Sexual Orientation) Regulations 2003.

Keywords: unlawful discrimination; employment; defences; justification and proportionality; genuine occupational qualifications
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From nothing to the Constitution: agenda-setting and the European Union’s involvement in sport

Sports and Entertainment Law
Despite the lack of legal base, the European Union has been increasingly involved in the regulation of certain aspects of sport during the last 20 years, up to the level of finally including an article on sport (Article III-282) in the Constitutional Treaty. 

This involvement has received little attention so far in academic debates, either those studying European politics/policies or those researching on sports policies at national level. However, the position of the European Union as a supranational policy-making actor has an undeniable effect in policies at national and even sub national level, as the current literature in Europeanisation argues. 

The initiation and development of that policy is considered an example of ‘task expansion’, in which the EU has extended the scope of its activities as a consequence of outside actors instrumentalising institutional venues to their own benefit. 

This paper has a twofold objective. First, to analyse the particularities and dynamics of agenda-setting in the European Union. Second, to present the origins and development of the EU’s involvement in sport through the examination of some of the landmark decisions that have shaped the approach towards it over time. 

I draw on concepts from agenda-setting theory to argue that the initial insertion of sport in the EU’s systemic agenda was heavily influenced by the commercialization of sport in the 1980s and 1990s. However, actor centred agenda-setting models are more suitable to explore the consideration of sport in the institutional agenda after the 1995 Bosman case. At first, sports policy was just regulatory in nature, treating only the economic and commercial dimension of sport. The response to the Bosman case from actors both outside and within the system (mainly sports federations and Member States) changed this definitional bias, focusing more on the socio-cultural and educational particularities of sport.

Keywords: agenda-setting, task expansion, sport, European Union, policy agendas. 
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Law Reform and Comparative Law in the Context of Legal Pluralism
Social Theory and the Law

Nowadays, the matter of legal pluralism is a subject of great relevance. We live in a world which moves towards an heterogeneous pluralism that must be harmonized as an expression of globalization and, more specifically of phenomena such as the creation of the European Union, Mercosur or the Free Trade Agreement. The European Union, for instance, is the result of a historical process of space articulation and it represents a special expression within the category of international organizations, whose aim is to satisfy different states’ common interests.The migratory movements and the resurgence of nationalisms make the situation become more complex, with certain consequences in sovereignty’s  traditional concept, in Law’s production sources and in the creation of new jurisdictional bodies.

The usefulness of Comparative Law in the legal reform is highlighted within the present paper. In this respect, its function focuses on the use of the comparative method, as the previous step towards harmonisation of the current legal systems, to which the result of the analysis leads to. The comparison may result in a legal reasons´ equality, similarity or identity, being a decisive step in the achievement of a system containing a new reason, result of the combination of reasons from the different legal systems, object of the so-called harmonisation. This is what inspires the assertion that Comparative Law helps to the knowledge and understanding of other perspectives, ranging from explanation to comprehension. This is the reason for the importance of applying the principle of complementary nature in which different legal systems get mutually involved within complexity and diversity. 

Keywords: Legal Pluralism; Law Reform; Comparative Law
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Patient Confidentiality Guidances – the Quest for Clarity

Medical Law

In 1998 the Data Protection Act was introduced into UK law, proving to be a highly complex piece of legislation. Problems were perceived with the definitions, for example the definition of personal data. In the UK, several judgements were passed attempting a definition. In Iceland, the Health Sector Database Act was declared unconstitutional in a judgement that also provided a definition for personal data. Other problems were, for example, when and what type of patient consent is required for data processing, when patient data are allowed to be identifiable and when is it necessary to anonymise patient data. 

UK Health authorities such as the General Medical Council, the British Medical Association, the National Health Service Scotland, the Department of Health/National Health Service responded by updating or creating guidelines for patient confidentiality. There are, however, significant differences between these guidances which cause uncertainty amongst health care professionals and researchers. At the same time, essential questions were sometimes left unanswered. 

One result of the realisation of these problems was a Health Privacy Expert Meeting in Edinburgh in May 2004 resulting in the realisation that there is need for clarity and consistency in guidance with regard to patient confidentiality and privacy. The realisation of this need has prompted the initiation of a project to focus on a comparative analysis of the relevant parts of the guidances. 

This paper will give an overview of the project and present selected findings of the analysis of the guidances issued by the above-mentioned health authorities, depicting the differences between the individual aspects of patient confidentiality and explain why the effort should be made to aim for overall harmonisation of guidances for health care professionals and medical researchers with regard to the use of sensitive personal data in health care and research.

Keywords: Data Protection Act 1998, patient confidentiality guidelines, UK health authorities
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The Political Economy of Labour Reforms amidst Globalisation – An Indian Case-Study 

Labour Law

This paper presents a socio-legal perspective of the political economy of the present process of labour reforms in India. The objective of the paper is to analyse, a) how international organizations/institutions have started to trigger major shifts and changes in government policymaking in developing countries as a result of globalisation, and, b) how such governments are being gradually positioned to give up their inherent power to make decisions as regards both domestic and international labour policy. The methodology it follows is a case-study one. It looks at the proposed labour reforms in India as a case-study and examines the present decision-making role and juridical scope of the Indian state. The socio-legal analysis in this paper overall takes into account that the political economy costs and benefits of institutionalization are not uniform or homogeneous across nation states. There are three key labour-related issues related to the roles and functions of the state that the paper chooses to examine. The central hypothesis in this paper is that these three labour-related issues that sequentially form a critical decision-making pyramid at a political economy level and compromising any or all of them would lead to a significant lack of decision-making by the government. The first issue relates to the nature and scope of formulating an independent economic policy when it overlaps with international labour policies -- namely in the context of the ability of the state to protect its labour market. The second issue relates to the constraints and pressures built on the regulatory authority of the state due to the globalization of production. The third issue relates to the increasingly limited role of governments’ decision-making power in the reforms process. This is now manifest by the increasing institutionalization of international organizations and this paper also examines some of the implications it may have for the welfare state. The paper concludes that while the welfare state in India, as in many other countries, is also being constantly redefined and not necessarily in total retreat, the realignment of responsibilities and powers of the state as regards managing its own labour issues due to globalisation itself has far-reaching political economy implications. 

Keywords: Labour reforms, globalisation, welfare state, political economy, international organisations.
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Rescuers, Duties and the Criminal Law

Criminal Law: Doctrine and Theory 

It is trite to state that there is no general duty of care existing in the criminal law but a duty can arise in a number of limited circumstances, with the voluntary assumption of a duty being arguably the most common situation. The criminal law has never precisely defined in what circumstances the assumption arises and what the implications for society are in creating a rule.

This paper will focus on one aspect of society, those of “rescuers”. We will further limit this to those who volunteer their services (i.e. are not remunerated for their ‘rescue’) either in a general capacity (e.g. voluntary rescue organisations) or a specific capacity (e.g. come across a victim in the street and begin to treat that person). Drawing on theory and an analysis of both the Criminal Law and the Law of Tort we will critically examine the imposition of a duty of care and attempt to explain how such a duty can be discharged and the consequences of failing to discharge the duty. The impact that this could have on society, for example by restricting the number of people who would wish to volunteer, will also be discussed and it will culminate in the presentation of a hypothesis of the legal status of rescuers.

The paper will be discursive with the authors welcoming contributions from delegates on the issues raised.

Keywords: criminal law; duty of care; rescuers
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Accountability in the context of Comitology and Regulatory Agencies: the case of GMOs

European Law

This paper is part of the flourishing debate on the governance of the European Union. The first section explores the notion of accountability; a concept that appeared as one of the five principles of good governance enunciated by the Commission in its White Paper on European Governance in 2001. For having such a prominent role, accountability is a remarkably convoluted concept. Its definition and application are complicated by the existence of numerous modes of governance, levels of governance and governance actors. With the help of multi-level governance literature, this section proposes a conceptualisation of accountability as a continuous and dynamic process of interactions of actors, responsibilities and control mechanisms. 

The second section is built to illustrate some of the issues explored in the first part by using a case study. The proposed model of accountability is applied to the regulation of genetically modified food, feed and other organisms (in short, GMOs) in order to evaluate whether and to what extent the system of regulation of GMOs can be said to be characterised by accountability. This case study is interesting because it tackles important and currently hotly debated questions on the governance by committees and regulatory agencies. Can independent expertise coexist with accountability and, if so, how? Are agencies a model of accountability? And finally, can the law by imposing legal standards reinforce political accountability? Governance by committees and agencies poses tough challenges to the traditional notion of accountability. Here it is argued that the conceptualisation of accountability as a clear process may offer a useful key for reading the democratic problems caused by committees and agencies. 
 

Keywords: accountability, multi-level governance, comitology, European agencies, GMOs 
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Woolmington and Hunt: Regulatory Offences and Reverse Burdens

Criminal Law: Doctrine and Theory 

This paper will argue that Lord Griffiths was correct in Hunt [1987] AC 352 to suggest that the reach of Viscount Sankey’s ‘golden thread’ principle in Woolmington [1935] AC 462 has been over-estimated. His Lordship was widely criticised because of his acceptance of implied statutory exceptions to Woolmington and, in particular, for distinguishing between onuses for statutory and common law offences. It is submitted that Lord Griffiths meant to distinguish, more specifically, between regulatory and ‘truly criminal’ offences.

The distinction between regulatory and ‘truly criminal’ offences will be considered and it will be suggested that there are strong arguments for a general presumption in favour of reverse legal burdens for regulatory offences. This is particularly the case if regulatory offences can be classified according to the ‘licensing justification’ for differential treatment of crimes and regulatory offences, propounded by Cory J in Wholesale Travel Group (1991) 84 DLR (4th) 161 and considered by the Divisional Court (but not the House of Lords) in Sheldrake v DPP [2003] 2 Cr App R 206.  That is, the defendant who voluntarily engages in a lawful activity which presents a serious risk or danger to public health and safety can expect that permission to engage in the activity is subject to certain conditions or responsibilities. Accordingly, s/he may be taken to have accepted the reverse legal burden as a condition of being licensed to engage in the dangerous activity. It will be argued that the ‘licensing’ justification is particularly appropriate to road traffic offences, such as ‘being drunk in charge’ in Sheldrake. 

Key words: Woolmington; Hunt; regulatory offences; reverse burdens
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A Childhood on Paper: Access to Child Care Files by Former Children in Care: Local Authority and Voluntary Sector Practice Under the Data Protection Act 1998

Children and the Law

Two years ago, at the SLSA conference in Glasgow, we outlined the background to the research project that is reported on here. That project is now complete and we present the results. The project was the first ever national survey of local authority and voluntary sector access to records practice in the UK. It also came at an auspicious time, just as local authorities were implementing the requirements of the Data Protection Act 1998. Our research revealed numerous problems with the implementation of that legislation, even while the Act has undoubtedly improved access to child care records in some respects. Complications have arisen, in particular, in relation to ‘third party’ information. Such information, often of deep personal interest because it concerns other family members or touches on issues of identity, causes tensions over ownership of data between agencies, former clients and third parties. The situation is further complicated by the relevance of Article Eight of the European Convention on Human Rights, focussing on the right to a private and family life, and the legal implications of Durrant v the FSA. 

However, at the heart of this complex subject are approximately 350,000 adults in the UK who spent part or all of their childhood in care. Our research has shown that several thousand of them per year are seeking access to their child care files. They do so for a variety of reasons, often seeking to rebuild fractured identities and resolve deeply personal questions about their origins. Some of them discover new relatives and significant secrets, others merely have their own memories confirmed or enhanced. The research, funded by the British Academy, was in two stages. Firstly, we conducted a postal survey of all UK social services departments and a range of relevant voluntary organisations with respect to their practices on files access (81 responded). Secondly, there were follow-up telephone interviews (40) expanding on the services provided. 
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Diversity or Assimilation?  Some results of research into LPC students and professional identity formation

Legal Education

The current debate on widening participation and increasing diversity in the solicitors’ profession has given rise to a powerful equality discourse.  However, even if equality is given an unproblematic reading, statistics suggest that demographically the profession remains predominantly gendered, raced and classed. This project seeks to investigate the barriers that continue to confront the ‘non-standard’ legal trainee and the strategic decisions they must take and practices they must engage in to ‘accomplish’ legal professionalism. The study therefore addresses a range of concerns from the structural obstacles the legal trainee may face to the work they must undertake to alleviate identity dissonance 

The project, currently in its pilot stage, is a longitudinal study of LPC students at Leeds Metropolitan University. It is employing a mixed methodology, including questionnaire surveys, interviews and focus groups.  We are now collecting data from local law firms as well as our first cohort as they enter the labour market.    

The results indicate that students’ insight into the legal profession and their thinking about their individual futures is varied and that we cannot assume an easy correlation between this and gender, race or class.  On the other hand, they do tend to suggest a broad awareness on the part of the ‘non-standard’ legal trainee of the disparity between their identity and that of the archetypal solicitor and the data suggests that this awareness produces a wide-range of decisions and practices.

The processes that take the student from the LPC into professional life may manifest themselves externally:  for instance, in where they choose/ are able to take up Training Contracts and in how they dress.  However, this research project also seeks to investigate the unspoken and hence lesser known aspects of individuals’ decision-making processes.  The research draws on a range of theoretical positions, including work on professionalism, on identity and feminist theory.  As such it is able to present a complex picture of micro sociological change whilst contributing to debates about wider issues such as the profession’s structure and culture.

Keywords: Widening participation, professional identity formation, diversity.
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Criminal Suspects’ Rights and Resistance

Miscarriages of Justice

The dominant account of the rights given to suspects arrested by the police tells us that these rights are restrictions on police activity designed to protect suspects against the overwhelming power of the police and to prevent wrongful conviction.  Close examination of police investigations, rules and practices shows that rights are integral to the criminal justice system and in practice structure the criminal justice process, bringing into play its error-elimination mechanisms. Rights facilitate the resistance of suspects, a resistance which must take place before knowledge which can become evidence in criminal cases can be produced. Such resistance cannot be mere token resistance, but genuine resistance, and to be genuine, it must stand a chance of success, however remote. Resistance makes possible knowledge which is objective and separate from the power which produces it. Resistance is what is required by police investigators, and rights are provided or on occasion denied in order to enable or provoke it. 

Keywords: Police powers, criminal justice, wrongful conviction, police investigations, rights and resistance
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Equality for Part-timer Workers in the UK - myth or reality?

Labour Law

 

The European Union has made many attempts since 1981 to expand employment protection and rights for ‘atypical’ workers. For a number of years, these struggled due to a lack of agreement between Member States, with the United Kingdom being one of the Member States who have consistently blocked the initiatives. 

Following the election of the Labour government in 1997, however, it was agreed that Council Directive 98/23/EC of 7 April 1998 on part-time work, (the “Part-time Directive”), would be extended to the United Kingdom of Great Britain and Northern Ireland, with an implementation date of 7 April 2000. Implementation took place through the issue of the “Part-time Regulations”(1). 

This paper will evaluate the extent to which the implementation of the above Directive lives up to the rhetoric and claims of the UK Government that their actions will help some of the “most vulnerable members of our workforce.” It will do so by providing a brief critical evaluation of the transposition of the Part-Time Directive in the UK into the Part-Time Regulations and then by undertaking a systematic analysis of relevant case law. 

It will conclude that the transposition of the Directive to the UK Regulations is, at best, minimalist, and, debatably, insufficient to fulfil the Government’s obligations. It will further suggest that, to date, case law judgments have done little to ameliorate the path to mounting a successful claim for “less favourable treatment” under the Regulations. Many part-time workers are unlikely to be able to pursue a claim, or will be deterred by the risks involved should they be unsuccessful.

Despite this, it could be argued that the Directives and Regulations have had some positive impact in redrawing the lines of acceptable employment practice, and should, in the long-term, have a beneficial effect in perceived employment protection and rights for part-time workers.

(1) Statutory Instrument SI 2000/1535 - the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000
Keywords: part-time workers, employment rights, atypical working, EU Directives, equality

Andrés Guadamuz González

Scale-Free Law: The Shaping of Networks

Information Law

Networks are everywhere. The staggering complexity and seemingly chaotic nature of everyday life is actually a collection of different networks interacting with us from the moment that we wake up to the time we go to sleep. We are constantly surrounded by the social network, the financial network, the transport network, work, the telecommunications network, and even the network within our own bodies. The understanding of how these networks operate and interact with one another has been the realm of physicists, economists, biologists and mathematicians. Until recently, the study of networks lacked true empirical proof, because it was extremely difficult to gather reliable data about large networks such as society. This happened because the study of such interactions was subject to the fallibility of methodology and research, and even a lack of understanding of how large networks operate.  

But in recent years, one large network has given us the opportunity to study and test the mathematical descriptions of the vast complexity of life – the internet. Although the web is vast, its growth and reach allows researchers to map and test several previously untested ideas about how networks interact. With the web, we now have means to test the organisational structures of networks, their architecture, their growth, and even allows predictions about their behaviour, strengths and vulnerabilities. 

This article will explore the possible implication of these theories to the law. The study of the architecture of networks brought by the growth of the internet has provided new avenues of research about the way in which nodes, hubs and links interact with one another. One of these elements is the regulation of networks, and how the architecture of the network may determine the type of enforcement possible. How should we regulate networks if we can find certain deterministic characteristics to them? Is enforcement of illegal behaviour easier to regulate because we understand the technology? 

Keywords: regulation of networks, world wide web, internet   
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Bologna Process Doctorates – Student Versus Early Career Researcher Status, Why does it Matter? 

European Law

The Bologna Process is an intergovernmental initiative aiming to create a European Area of Higher Education (EAHE) by 2010. Originally focused on the first two cycles ie Bachelor and Masters Degrees, higher education ministers announced the extension of the process to include doctoral degrees in 2003. There is little detail as to what the 3rd cycle of the Bologna process should look like and the ministers shied away from defining doctoral candidates’ status by stating ‘[w]e consider participants in third cycle programmes both as students and as early stage researchers’ (Communiqué of the Conference of European Ministers Responsible for Higher Education, Bergen, 19-20 May 2005). This paper seeks to highlight some of the advantages and disadvantages of the student versus the early stage researcher model in the context of international science mobility. The paper draws on empirical work with Bulgarian and Polish researchers working in the UK and Germany in order to gain an understanding of the importance of the division between student status and early career researcher status in the European Area of Higher Education and the European Research Area. 
Keywords: Bologna Process; Early Career Researchers; Scientific Mobility; European Area of Higher Education; European Research Area

Simon Halliday, Centre for Sentencing Research, Strathclyde Law School, UK

Regulating Criminal Justice Social Workers

Criminology


This paper draws on ethnographic data about the production of social enquiry reports by social workers. It maps out the regulatory framework within which criminal justice
social work takes place and assesses the relative significance of the various regulatory pressures to which they are subject. It observes that the strongest regulatory influence upon social workers is the scrutiny of their reports by judges. Anxiety about the perceived reaction of judges in reading social workers' reports results in social workers caring in particular about the values of ‘sentencing realism' and 'report accuracy'. This finding is explained in terms of the marginality of social workers and the power of the judges in the criminal justice field.
Keywords: social enquiry reports, social workers, regulatory influence, sentencing
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Parenting on the margins of law: Power, resistance and legal consciousness in alternative families.

Gender, Sexuality and the Law

In this paper I discuss lesbians’ and gay men’s personal narratives of parenting and, specifically, the moments within these parenting tales where law or legality is mentioned, invoked, questioned or described. My concern is primarily with the way(s) in which legal rules impact on the everyday lives of lesbians and gay men who are parents (and, by extension, the lives of their children), and the perceptions of and attitudes towards ‘law’ which are present in published personal narratives about lesbian and gay parenting. My focus is on the ways in which relationships of power and resistance are highlighted and exposed by these stories. Close reading of seven edited collections of personal narratives from lesbian and gay parents highlighted three dominant themes within lesbian mothers’ and gay fathers’ stories about parenting: 1) the difficulties of parenting outside the law and the lack of legal rules for lesbian and gay families; 2) legal and social constructions of ‘real’ or ‘illegitimate’ parents; and 3) constructions of lesbians and gay men as second class parents to second class children. I argue that through their personal stories about being a lesbian or gay parent, these parents highlight power relations, invoke discourses about the power of law and outline their moments of resistance to normative constructions of parenting. 

Keywords: lesbian and gay rights; family law; personal narrative; power; resistance.

Timo Harrikari and Elina Pekkarinen, Department of Social Policy Studies, University of Helsinki, Finland
Youth Curfews in Finnish Post-Welfare Society - Indicators of Generational Change?

Children and the Law

Finland has been a Nordic welfare society since the 1960s. The economic depression of  the early 1990s, however, endangered this even distribution of wellbeing and threw the nation into an era of difficult retrenchments. These changes have affected the lives of Finnish families with children; during the past decade the number of children requiring special attention by child welfare agencies has doubled. 

Meanwhile the contemporary political atmosphere has hardened. A culture of control, permeated by Anglo American influences, has emerged in Finland. Doli incapax has been questioned for the first time in Finnish legal history, the media shows intense interest in youth crime and the Ministry of Justice finances numerous crime prevention programs directed towards children. Assessing “children at high-risk” has become a routine for professionals working with children. A discursive shift from prevention and avoiding labeling towards early, immediate and powerful intervention is evident. Paradoxically the fact that Finnish youth crime has decreased for the past two decades seems to have little effect; there is increasing fear of crime and a feeling of crisis that have developed into an institutional experience.
This paper uses curfews as an indicator of changing social control towards youth. In Finland citizens’ extensive freedom of movement is assured by the Constitution, but during the past few years municipalities have placed curfews on children. The paper discusses curfews from the perspective of Edwin M. Lemert’s social reaction theory: the curfews are interpreted not only as a question of “youth problem” or “deviant behavior”, but also in relation to changes in social control and tolerance. Are we in danger of labeling some groups of youth as dangerous others because of merely spending time outdoors? Do curfews and other changes in control policies reflect changes in the generational relationships and in the use of generational power during the post-welfare era? 

Key words: children, youth, curfews, social reaction, social control.
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Tough on crime, tough on the causes of crime: Should the sex offender strategy in England and Wales also include the option of chemical castration?

Sexual Offences and Offending

This article considers the current sentencing options for sex offenders and assesses whether they are sufficient, in terms of public protection, for high-risk, highly deviant sexual predators. It considers whether the option of chemical castration should be included in the sentencing strategy of England and Wales for sex offenders and evaluates how effective the use of such treatment has been. Finally, discussing issues such as the potential side effects, the right to have sexual relations and the potential inability of the offender to procreate, it questions whether the treatment is legal under the European Convention on Human Rights. In short it asks whether chemical castration is a viable sentencing option for sex offenders in England and Wales. 

 

Keywords: Sentencing, sex offenders, chemical castration, human rights. 

Helen E. Hartnell, UC Berkeley and University of Cologne
Institutionalizing Civil Justice in the European Union: Legal Actors and Ideologies in Transnational Governance
European Law

Legal actors have long been recognized as key historical figures in the construction of the European legal field.  Contemporary efforts to develop the EU’s Area of Freedom, Security and Justice (AFSJ), in particular those related to ‘judicial cooperation in civil matters’, have gone relatively unnoticed in the socio-legal and European integration literature, despite their important practical and theoretical implications.  My project, which examines the role of legal actors in creating the civil justice component of the AFSJ, draws on a multi-disciplinary range of theoretical literature, and strives toward a theory of legal actors as agents and entrepreneurs of power, particularly in the context of ‘globalisation’ (or ‘denationalisation’).  More concretely, my project investigates linkages between legal ideologies and outcomes at the EU level.  Since my empirical research is still in the early stages, I will focus on two issues: first, an argument about the importance of the civil justice component of the AFSJ; and second, a presentation of the theoretical framework that animates my investigation of legal actors and ideologies. 

Keywords: Area of Freedom, security and justice, legal professionals, legal actors, institutions and power 
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Yet Another Game: Cricket in India -- How Much Regulation is Enough?

Sports and Entertainment Law
Controversies around cricket broadcasting rights are raising issues of excessive State interference in a commercial sphere. Especially in the international cricket context, can the Ministry of Information and Broadcasting, introduce regulations (“New Regulations”), directing private channels to share feeding rights with the State run channel, when a telecast is of national importance.

What determines national importance in a sporting context? The fervour and the mania that cricket is associated with in India is of an unbelievable magnitude. In a country where a large section of the population may not be able to watch all matches, would it not be the State responsibility to actually ensure the right of viewing of these “important” matches. Can this proposition find support in the fundamental rights – Part III of the Constitution.

Interestingly in a recent Supreme Court verdict, the majority (3:2) decision said that the Board of Control for Cricket in India, was declared not to be “State” under Article 12 of the Constitution of India. It should be noted that the BCCI, is the apex body for cricket regulation which is recognized by the Government of India. Yet the Court ruled that the decisions of the BCCI could not be challenged under the rubric of the fundamental rights chapter under the Constitution, as it was not “State”. 

The message clearly sent out by the judiciary here was that the enormous revenue and commercial benefits that are associated with cricket would be governed purely by contractual and commercial law. The new regulations however transmit a contrary message- taking cricket beyond the purely commercial realm.

Are these transmission rights actually resulting in a face off, yet again between the judiciary and the executive – various petitions by private channels are pending before different High Courts in the country and some in appeal before the Supreme Court. The nuances of judicial review of executive action can determine the fate of cricket in India.

Keywords: cricket, telecast, regulation, revenue rights, constitutionality

Liz Heffernan, University College Dublin, Ireland

Scientific Evidence and Miscarriages of Justice

Miscarriages of Justice

In recent decades, courts have grown increasingly dependent upon scientific methods of proving or refuting allegations of criminal misconduct.  Investigators routinely use forensic techniques such as DNA analysis, ballistics and forensic pathology to link suspects to crimes, prosecutors present the forensic fruits of investigation at trial, and judges and juries rely on such evidence when resolving questions of guilt or innocence. Though widely accepted, the use of forensic evidence is not without controversy.  The gathering and recording of forensic data, its application in the courtroom and its retention by the State have profound implications for the protection of human rights and civil liberties.  The interaction between law and science, the reliability of scientific evidence, and the comprehension by judges and juries of novel scientific methodologies, are further sources of concern. This paper will discuss the complex and at times paradoxical relationship between scientific evidence and miscarriages of justice.  On the one hand, the application of science in the courtroom has led to miscarriages of justice.  The Cannings case is but a relatively recent example of the dangers of courts relying on scientifically generated facts as proof of criminal conduct.  On the other hand, DNA analysis has exposed miscarriages of justice and, most famously, has been responsible for the exoneration of death row inmates in the United States.  The role of scientific evidence as a cause of error will be explored together with its potential contribution as a panacea in the criminal justice system.

Keywords: miscarriages of justice, DNA, forensic pathology, scientific evidence
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Inside the Outsider: Critical Race Theory against Human Rights?
Social Theory and the Law

Although critical race theory and international human rights law share important concerns, there is little clarity about the relationship between them.  Two trends have emerged so far.  One is alliance: some critical race theorists—this article focuses on Mari Matsuda—recognize the importance of a relationship, but mischaracterize it by seeing international human rights law as straightforwardly endorsing substantive norms advocated by critical race theorists.  Yet the dominant trend is sheer neglect: critical race theorists and international human rights scholars have, for the most part, ignored each other.  In this article, both of those trends are rejected.  In particular, it is argued that Matsuda’s suggestion of an alliance between the two movements, far from serving the aims and methods of critical race theory, utterly abandons them.  It is argued that critical race theory should certainly engage with international human rights law, but that its stance towards international norms and institutions should remain fundamentally critical.  

Keywords: civil rights, discrimination, legal coherence, legal formalism, hate speech, human rights
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Compliance with differentiated commitments under the POPs Convention

Environmental Law

The Stockholm Convention on Persistent Organic Pollutants (POPs), which aims to eliminate or at least reduce the presence of 12 POPs in the atmosphere, entered into effect on 17 May 2004. The Convention introduces a cradle-to-grave approach to chemicals management, covering measures to target the production (whether deliberate or unintentional), the marketing, sale, import, export, and disposal of the dangerous chemicals and pesticides within its remit. It furthermore includes a procedure for inclusion of additional substances, and a reference to the precautionary principle. The POPs Convention is a textbook example of a “strong” environmental agreement: the problem it seeks to address is of a clearly transboundary, even global nature; the initiative had solid support from a wide representation of IGOs, participating Member Countries and NGOs; it has a clear mandate; and is embedded in a network of pre-existing agreements covering similar areas of chemicals control, such as the LRTAP Convention. Hence, its chances for successful implementation and compliance should be optimal. The fact that the elaboration of compliance control mechanisms has not yet been accomplished, is therefore rather puzzling.

This paper addresses the problem of compliance with “strong” international agreements, developing and examining different hypotheses why the adoption of compliance mechanisms remains difficult even when contracting member countries have clear incentives to do so. It particularly focuses on the hypothesis that the great differentiation in the background of the participating countries (for instance, some countries had already outlawed the marketing of most of the 12 POPs, others were still producing but only for export, and others – particularly developing countries – are still heavy users and have large stockpiles of obsolete chemicals and pesticides) creates great differences in implementation requirements, which in turn complicates agreement on compliance. In this context, the difference between compliance with substantive emission and use reduction targets on the one hand, and compliance with financial mechanisms on the other, will be reviewed.

Keywords: Persistent organic pollutants (POPs), international law, differentiation, financial mechanisms

Paddy Hillyard and Amy Maguire, Queens University Belfast, UK
Gender, security and policing in transition: some reflections on post agreement developments in Northern Ireland 

Criminology

 As Bell, Campbell and Ni Aolain (2004) have pointed out: 'peace processes are typically deeply gendered, raising questions about the neutrality of the transitional project'.   Men move from being the key perpetrators of violence to key figures in the negotiations. Security sector and policing reforms focus on religious/ethnic/community divisions and typically ignore or pay lip service to gendered divisions. International gender obligations, such as UN resolution 1325 seem to have little impact. Overarching transitional projects are very different gendered notions of security which are seldom explored. It is assumed that what is good for the gander is also good for the goose. 

 This paper draws on a comparative study of women's security following transition in Northern Ireland, South Africa and the Lebanon and reports on the findings from Northern Ireland with occasional reference to the other two countries. The first section explores different conceptions of security expressed by men and women and shows how women tend to possess a much wider notion of security which goes beyond physical security and embraces socio-economic issues. The second section of the paper presents a brief view of post-Patten developments in policing and criminal justice from a gender perspective. The third part of the paper explores how women view developments in policing and whether or not they feel more secure since the Belfast/Good Friday Agreement. 

Keywords: Peace process, gender, security, policing, criminal justice
Van Nghia Hoang,  MMU School of Law, Manchester, UK

Does the UK’s Anti-Terrorism Law violate European Human Rights Law ?

European Law

Since the aftermath of London bombings on 7 July, 2005, the UK’s legislation, especially in England and Wales, has significantly changed towards the restrictions of civil liberties and the individual’s rights. Among those are the new regulations on increasing police and judiciary powers to deal with the suspects of terrorist acts and terrorism. This new drafted law allows to arrest terrorist suspects without warrants, to deport terrorist suspects back to their own countries under which torture is applied, and to extend the detention of terrorist suspects with judicial approval for up to ninety days. All of these proposals are antithetical to European human rights law and serious violations of the European Conventions of Human Rights to which the UK is a state party. The recent developments of legislation on terrorism in the UK has shown that individuals’ rights and civil liberties have been threatened and not protected under the European human rights law.

This paper is to touch upon the UK’s legislation on terrorism and the European human rights law in order to answer the question whether the European human rights law has been less likely respected and protected within a national jurisdiction, such as the UK. Given the case of the UK after 7 July, the paper raises a concern of the infringements and denials of European human rights law in the name of the so-called ‘the war on terrors’ and ‘national security’. 

Keywords: law on terrors, anti-terrorism law, the UK’s legislation, European law, and European human rights law.
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Lindy Chamberlain revisited: ‘Lyndified’ women defendants and justice miscarried today

Miscarriages of Justice

In a recent article (BJC 2005), Michael Naughton calls for the deployment of foucauldian genealogy to unearth subjugated knowledges and disqualified discourses of routine wrongful convictions in order to counter the dominant view that justice miscarried is exceptional. This paper deploys Foucault’s genealogical method in a different way. It releases the subjugated knowledges of people who opposed the trial and conviction of Lindy Chamberlain in Australia’s most notorious and certainly most exceptional miscarriage of justice. The paper draws on my recently-published book, Chamberlain Revisited: a 25th Anniversary Retrospective, which is itself a genealogy, unblocking and bringing together the subjugated knowledges of people who wrote to the Chamberlains to share their knowledges and experiences of dingoes, experts and criminal injustice with the marginalised scholarly critical interventions written by self-identified feminists. The paper’s aim, in short, is to bring about one of those insurrections of subjugated knowledges that Foucault called for. The paper suggests that the unlearnt lessons of the Chamberlain saga, a classic case of trial by sex, circumstance and opinion, were on full display in the recent series of successful appeals by English women against their convictions for killing their children. As those cases have demonstrated, trial by sex, circumstance and opinion is a dangerous process – ‘Lindyfied’ women can end of being convicted of crimes they did not commit on the basis of circumstantial and highly contestable expert evidence and also, of course, highly prejudicial, antediluvian assumptions about ‘normal’ and ‘deviant’ women. In other words, I am interested in exploring the sexed specificities of criminal trials involving women defendants charged with murder that are often overlooked in the miscarriage of justice literature. 

Keywords: wrongful conviction, genealogy, trial by sex, Lindy Chamberlain
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The Composition of Irish Juries in the Nineteenth Century

Legal History

This paper will examine the social, religious, political and economic composition of the Irish jury in the nineteenth century

By the middle of the nineteenth century, frequent calls were made for the extension of the rating qualification system to Ireland. Commentators were critical both of the dearth of qualified Irish jurors, and of their poor quality.

In response to complaints made by witnesses before several Select Committees, the 1871 Act (O’Hagan’s Act) allowed an entirely new class of men to serve on juries, many of whom, at the lower end of the socio-economic scale, were inexperienced and easily influenced by agrarian societies. An aspect of this alteration to the profile of the Irish jury was the creation of a farming majority on the jury for the first time. This exacerbated the difficulties in obtaining convictions in agrarian-related offences during the Land War. These problems were considered at length by a number of Select Committees, and further amending legislation was passed in the 1870s. 
This paper examines the impact of the statutory measures on the jury and the jurors themselves. Did the reforms affect the Catholic-Protestant ratio on the jury? What was the political composition of the jury? Who were the poorest jurors, and how were they affected? What level of education and literacy prevailed among jurors? How did the ‘old’ jurors – merchants and tradesmen – react to their ‘new’ counterparts? What was the attitude of the upper-class juror to the widening of the franchise? How did first-time jurors respond to their new status? Did the altered composition and the inexperience of the new jurors affect the conviction rate? 

Keywords: Jurors, composition of juries, Ireland 
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Conjuring Up New Emergencies: The Permanent Threat of International Terrorism and the Derogation Regime

Human Rights

The concept of ‘public emergency threatening the life of the nation’, such as that currently in existence in the United Kingdom as a result of the threat of international terrorism evidently has shared characteristics with the phenomenon of entrenched emergencies.  As with the latter, the new permanent threat displaces the notion of ‘normalcy-rule, emergency-exception’(1).  This paradigm shift has had a profoundly negative effect on the international protection of human rights.  

State reaction to the attacks of September 11 2001 would suggest that they have been presented with a novel problem.  Legislators would now have us believe that the type of ‘threat’ we currently face is entirely different in kind and not just degree from that posed by political offenders acting on the domestic stage.  Accordingly the measures invoked to respond to this new threat need to be even more stringent and more repressive than those traditionally used to fight localised political conflicts.  But none of this is new; justification for enacting draconian anti-terrorist legislation and the concomitant abrogation of human rights during periods of ‘emergency’ has long been a feature of the international legal landscape.  From Northern Ireland to Turkey, to Israel/Palestine, the purported threat to state security and interests has been used as a smokescreen for the lack of human rights protections afforded to individuals during entrenched emergencies.  Whilst the new scenario may differ in that the threat, we are led to believe, is now a global one, the repressive measures being used to deal with it, and indeed the effects and effectiveness of those measures, are essentially the same.

This paper, through the lens of the derogation provisions of the European Convention on Human Rights and the International Covenant on Civil and Political Rights, will examine whether the traditional deference afforded to states parties in their assessment of public emergencies needs a rethink.  Whilst it must be recognised that states will face periods of emergency, “this accommodation ought to take place within the confines of legality” (2).  The new permanent emergency engendered by the threat of international terrorism calls for a re-examination of the derogation procedure. 

(1) See O Gross ‘“Once More Unto the Breach”: The Systematic Failure of Applying the European Convention on Human Rights to Entrenched Emergencies’ (1998) 23 Yale J Int’l L 437

(2)  Ibid, 499

Keywords: ‘War on Terror’; Entrenched Emergency; Derogation; International Terrorism
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Vicious and Totally Beyond Belief: Female Sex Crime – An Uncomfortable Category for the Criminal Justice System?

Sexual Offences and Offending

In a climate of concern about the dangers to children from male paedophiles the commission of sexual offences by women appears to be marginalised, except for isolated and highly symbolic cases. For example, Clarie Marsh's actions (convicted for aiding and abetting rape and on the Sexual Offenders Register for life) were described by the trial judge as 'vicious and totally beyond belief.’ This raises empirical issues (the nature and extent of female sexual offending) and conceptual issues (framing female deviance). 
In empirical terms it is clear women commit a range of sexual offences and that various typologies exist. These will be referred to in order to give an overview of female sex offending.
In conceptual terms, media representations of female offenders still adhere to Victorian models of understanding female 'badness.' Worral and Nicolson's analyses of 'appropriate womanhood' provides a theoretical underpinning, providing possible explanations for the common belief that 'women don't do it. 'In criminal justice terms, despite legislative reform, evidence from law reports sustains an analysis of the 'gendered' nature of our understanding of sex crime. The Sexual Offences Act 2003 still makes rape gender specific and may be postulated as still being influenced by a phallocentric perspective. 

The paper thus examines in theory and practice the nature of female sexual offending and to what extent gender-stereotyping influences a willingness to acknowledge the phenomenon, not least in terms of women’s agency.  

Keywords: female sex offenders, Sexual Offences Act 2003, gender-stereo-typing 
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Urban Development Policies in Nigeria

Environmental Law

Nigeria’s cities, as elsewhere in Sub-Saharan Africa, lack adequate infrastructure for housing, sanitation, water, and open space amenities. Much of this is due to the absence of land planning status that encompass the evolving functions and responsibilities of urban areas, as numerous Nigerian research studies have documented. This paper reviews the status of urban planning in Nigeria and calls for a revision of existing planning statutes to take into account the growth in demand for urban infrastructure services.

Keywords: urban development, urban planning, Nigeria
Bora Isyar and Agnes Czajka, York University, UK
Responding in the ‘Face of Law’: Toward an Ethics of Testimony

Social Theory and the Law

Law calls us to testify; giving an account of what we have witnessed is one of the core duties we have to perform in the face of law. The testifying subject, either through the compulsion of law or by the call of the Kantian categorical imperative, does so because she is always already responsible: cognizant of her duties, and calculating with respect to their fulfillment. In this paper, we problematize the centrality afforded to this a priori defined ‘responsibility in the face of law’ by outlining an ethics of testimony that is grounded on an understanding of responsibility as a state of becoming, rather than an already defined set of imperatives. 

This ethics of testimony is not grounded on exploring the possibilities of reproducing the event that is being testified to. On the contrary, it is rooted in an understanding of the violence that testimony exacts on an inherently irreducible and irreclaimable event.  At the same time, however, it maintains the act of testimony as the ultimate (yet impossible to finalize) responsibility of the witness. Testimony, in this sense, is the response-ability of the subject who witnesses, who becomes who she is by way of testifying, and whose testimony enables an arrival of the event that is being testified to.  

In other words, we would like to explore whether it is possible to imagine an ethical subject who, instead of being a priori defined in the face of law and by its concomitant understandings of testimony, becomes endlessly in the face of law as she takes on the impossible act of testifying. By conceptualizing an endless becoming-responsible through testimony — as opposed to understanding the subject to be testifying as a consequence of an already-existing legally predefined responsibility — the concept of responsibility is extricated from an exclusive association with law. 

Keywords: Responsibility, Testimony, Subjecthood.

Brian Jack, Queen’s University of Belfast School of Law, UK
Halting Biodiversity Decline by 2010: Pipe-dream or practical possibility?

Environmental Law

Biodiversity loss is one of the principal environmental problems faced by the European Community. The European Environment Agency’s third assessment of the European environment reports that:

“important ecosystems continue to be at risk… species population trends are mixed – some previously highly threatened species are starting to recover, others continue to decline at alarming rates [and] decline is now perceptible in previously common species.”

For their part the European Council, in 2001, called upon the European Community to reverse biodiversity decline by 2010. This also became part of the 6th Environmental Action Plan.

The EC’s main nature conservation directives, the Wild Birds and Habitats Directives place the onus upon Member States to take action to protect particular habitats within their borders.  Yet the EU itself also has an important obligation to discharge, in relation to its own policies. In particular the Common Agricultural Policy has a central role. Almost 50 per cent of the European Community’s land area is comprised of agricultural land, a figure which increases beyond 70 per cent in the British Isles. In the past agriculture has played a key role in both protecting and threatening nature conservation. It also has a key role to play in supporting the Community’s 2010 commitment. Indeed this has been recognised by the European Commission, which views agricultural policy as having a key role in helping fund national measures to protect biodiversity.

In my paper I will examine the steps taken by the Community to support species diversity through agricultural policy measures. The paper will question whether the Community’s attempts to balance the competing demands of agricultural production, sustaining rural communities and protecting nature conservation will enable it to make an effective contribution to the objective of halting biodiversity decline by 2010.

Keywords: Biodiversity, Agriculture, Reform, EC 
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We don’t have a spare environment. Is the next logical step in European environmental protection policy to require the criminalisation of breaches of Environmental protection legislation?

Environmental Law

In its early days European environmental protection was seen as secondary to economic matters and there was little in terms of a coherent environmental protection policy. Over time Europe has changed both socially and politically and as a result the principle of environmental protection has gradually come to the fore as a dominant issue. The European Union now recognises protection of the environment as a key issue and sees environmental protection as a major part of its remit.
As protection of the environment has become a key policy within Europe so have the strategies with which the European Commission aims to tackle the problems involved. We are now in the middle of the 6th Community Environment Action Programme requiring the Commission to prepare thematic strategies to deal with seven vital areas of environmental protection. The Commission has already put a number of these strategies in place along with other methods aimed at environmental protection (both legislation-based and otherwise). The question becomes where we go now in terms of environmental protection, particularly with regards to legislating for environmental protection and the sanctions in place for breaches of that legislation. 
It appears that the both the European Commission (backed by the European Parliament) and the Council of Europe favour a move towards criminalising breaches of environmental legislation however they are not necessarily in agreement as to how to go about this. Following a challenge from the Commission the European Court of Justice, in May 2005, annulled a framework decision(1) adopted by the Council of the European Union on the protection of the environment through criminal law. The Commission instead proposed a directive on ‘Protection of the Environment through Criminal Law’.(2) The directive would give wider scope to require member states to impose criminal sanctions for breaches of environmental protection legislation as it would have Article 175 EC as its legal basis and would therefore belong to the so called 1st pillar (European Community Law).   
This paper is aimed at examining some of the possibilities for the future of European environmental protection and the problems that are inherent in adopting these policies paying particular reference to the content of the Commission’s draft directive.

(1) Council Framework Decision 2003/80/JHA of 27th January 2003

(2) Brussels, 13/03/2001, COM (2001) 139final, 2001/0076(COD)

Keywords: European Union, criminal law, environmental protection, legal basis
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Reconciling Tort and Administrative Law Concepts of Justice: The Case of Historical Wrongs 

Administrative Law
In recent years, many groups in Canada have begun to seek redress for wrongs they have suffered under previous Canadian governmental policy.   Such groups include female victims of sterilization treatment, former students of schools for girls, survivors of ethnic internment camps and aboriginal residential school survivors.  This rise of mass tort*  litigation has provided an opportunity to witness both the substantive and procedural legal challenges faced by courts.  On a substantive level, navigating the policy/operational divide to determine whether a public authority can be held liable in tort has always shown itself to be frustrating and not very effective.    However, when tort claims are made for historical wrongs based on a government policy validly enacted at the time of the incident, additional challenges arise. These include rethinking the policy/operational distinction, founded as it is on in the idea that government may be sued for negligence in the implementation of a policy but rests immune for policy creation.   Such claims also force us to reconsider the notion of compensation as the damage may extend over time, past the individual victim to affect a community and may generally involve compensation for injuries that do not fall within traditional heads of damage.  

In light of these challenges, administrative resolution regimes are often set up by government to facilitate compensation.  Yet, these arm’s length bodies present administrative law challenges of their own in terms of their promise of independence and fairness and with respect to public confidence in the system.  

This paper proceeds in three parts.  The first provides the landscape of the types of historical wrongs that have prompted redress in Canada and the responses to them.  Following this is an overview of the legal theories that have been employed and proposed to address these matters within the context of civil litigation. Not many, if any, theoretical responses have been proposed from an administrative justice perspective as to the best way to address the same problems.  This paper finishes by proposing a theory that aims to integrate values of administrative and tort law concepts of justice in order to address this serious socio-legal problem.     
* In this paper the term “mass torts” refers to liability arising from the same incident or related incidents and affecting several individuals.  While they may stem from both private and public bodies, this paper will focus on mass torts caused by public authorities.  

Keywords:    Administrative Law, Torts, Redress, Historical Public Policy, Concepts of Justice.

Mark James, Manchester Metropolitan University, UK
The continuing growth of sports laws

Sports and Entertainment Law
During the past year, several cases have come before the UK courts that appear to be stemming the tide of what has been seen until now as the ongoing juridification of sporting disputes and their resolution.  In R v Barnes [2005] Crim LR 381, the Criminal Division of the Court of Appeal held that a deliberate act of violent conduct in a football game was not the sort of action that should be brought before the criminal courts when there was an adequate internal disciplinary mechanism in place.  Meanwhile in Flaherty v National Greyhound Racing Club [2004] EWHC 2838 (Ch) and R (Mullins) v The Appeal Board of the Jockey Club [2005] EWHC 2197, the High Court and the Civil Division of the Court of Appeal have again maintained that the decisions of sports’ governing bodies are not susceptible to judicial review.

This removal of sports disputes from the courts to the ever-maturing sports-specific dispute resolution panels reinforces at the national level the bifurcation of sports law that Foster has identified at the international level (K Foster, ‘Is there a Global Sports Law?’ (2003) 2(1) ESLJ).  Foster defines International Sports Law as the application of international law and legal principles to resolve sports disputes, for example the line of cases from URBSFA v Bosman [1996] 1 CMLR 645 through to Simutenkov v Ministerio de Educacion y Cultura [2005] 2 CMLR 11, and Global Sports Law as the growing body of jurisprudence being developed in transnational sports tribunals such as the Court of Arbitration for Sport and FIFA’s Dispute Resolution Chamber.  

This process appears to be being mirrored at the national level with what could be termed National Sports Law, for example the application of the law of tort to a sports injury case, and Domestic Sports Law, the jurisprudence of the Sports Dispute Resolution Panel and the various tribunals of sports’ governing bodies.  This paper explores the possibility of a changing approach of the courts to the justicibility of sports law issues and whether such a potential shift is desirable.

Keywords: sports law, juridification, definitions

Allan Jamieson
“Just the facts, please”.

Miscarriages of Justice

The role of the expert in court has come under scrutiny of late. Errors caused by, inter alia, honest but incompetent practitioners; poor presentation of good evidence outweighed by well presented nonsense; and misplaced credibility afforded to eminent people expressing ill-informed opinion, have a history in courts across the world.
There is an enduring and endearing concept that the expert, especially the scientist, is an impartial participant in the court process, that impartiality is after all the hallmark of science; the unbiased observer of facts draws objective conclusions based on solid scientific principles. Surely any argument in court is clearly the product of bias or misunderstanding; there is only one truth and therefore only one scientific answer?  

Science and the scientific method may be objective, scientists are not. Secondly, the same facts can be consistent with different explanations or hypotheses. Thirdly, all scientific evidence is probabilistic.  

The issue here is twofold; the path from observation to opinion frequently has many branches that are rational but mutually exclusive. The choice at each junction may be no more than a matter of personal prejudice. The other is that the expert can only explore stories, or hypotheses, that they are aware of.  Even then, will they? Care must be exercised in using and understanding the difference between impartial and independent.  t is arguable that any expert is either. This presentation discusses the marks of science and how the courts can begin to judge reliable opinion offered be experts.

Keywords:  Science; Expert Testimony; Reliability

Andrea Jarman, University of Westminster, UK
Custom, Common Land and the Industrial Revolution in Scotland

Legal History

Customary rights, in their many varieties, lay at the heart of burgh life in Scotland in the eighteenth and nineteenth centuries.  Whether at work on the bleaching green or at play on the golfing links, access to land was essential to community life.  With the industrial revolution, the land over which communities had exercised their rights of play acquired new value.  Burgh playgrounds became important economic assets, whilst corruption in burgh governance and the decline of the economic fortunes of burghs encouraged the sale of burgh property over which communities had exercised customary rights.  These and other pressures gave rise to legal disputes over burgh common land.
Rights of access to land for community and public use became increasingly politicised in the nineteenth century.  Concerted campaigns were waged both through direct action and in the courts on behalf of public access to footpaths and land for recreation.  The disputes led to riots, where inhabitants under the colour of legal opinion exercised or took back their customary rights by force.  Responding to this litigation, members of the judiciary increasingly recognised and discussed the social impact and ideological implications of their decisions.  Judges, whether operating to increase or restrict public access to land, became judicial activists.  

This paper examines the doctrinal development of community in nineteenth-century Scotland, and the ideological and political context in which that doctrine emerged.  In concludes that reactionary judges on the Court of Session, responding to decisions of Whig judges, succeeded in both protecting the exclusive rights of  private property owners and shifting the battle for access to land from the courts to Parliament.  

Keywords: customary rights, industrial revolution, rights of access, community, Scotland
Meenu Jayswal, School of Law, University of Hertfordshire, UK

Electronic Databases for Protection of Traditional Knowledge - Will IT help eradicate Bio-piracy?

Information Law

The rhetoric of protection of Traditional Knowledge has entered a new dimension with the advent of electronic databases.  Countries like India have taken first few steps in the direction of establishing a TK Digital Library (TKDL). The argument in favour of such databases is that better access and documentation of Traditional Knowledge would lead to it being recognised as ‘prior art’. This would help prevent incidents of grant of ‘bad patents’, like the turmeric patent. The argument against is that opening access would give unprecedented opportunity to bio prospectors to take the knowledge and tinker with it to produce so called ‘novel’ products. This paper envisages exploring the pros and cons of establishing electronic databases of TK and its repercussions on the future of TK. It also endeavours to look at the role information technology and internet may play in eradicating bio-piracy.

Key words: Traditional Knowledge, TK Digital Library, Electronic Database, Bio-piracy
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Dealing with Non-Citizens Posing a Threat to National Security: What Refugee Law has to say about the Use of Diplomatic Assurances

Administrative Law
The removal of non-citizens has become a subject of much debate in recent years.  Since 9/11, the removal of individuals considered to pose a risk to national security has become highly politicized.  Diplomatic assurances are being used with increased frequency to facilitate removal of many of these individuals – removals that would otherwise be barred by the prohibition on refoulement to torture.   The rapid development of such a practice and the underlying policy rationale for using diplomatic assurances is troubling.  It is clear that international law absolutely prohibits removing individuals who are at risk of torture, yet governments continue relying on diplomatic assurances as guarantees against mistreatment of deportees. The emerging jurisprudence has not yet been able to resolve the fundamental conflict between the use of diplomatic assurances and prohibition of refoulement to torture.

This paper attempts to address this issue by drawing upon the lessons that can be learned from the long struggle of refugee law with this issue. As with the recent cases in which diplomatic assurances are used, refugee law has all too frequently had to determine adequacy of state protection, often in the context of inter-state cooperation in removal. Furthermore, a very similar prohibition of refoulement is at the very core of refugee protection. The rich refugee jurisprudence, drawn from the leading common-law jurisdictions (principally, Canada, the UK, the USA and Australia) can provide important guidance for the emerging jurisprudence on diplomatic assurances and, hopefully, secure a fair balance between interests of security and rights of an individual to be free from torture.

Keywords: non-citizens, national security, deportation, diplomatic assurances
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To Name and Shame? The case of Sarah Payne and the British debate about sex offender community notification

Sexual Offences and Offending

This paper explores the role and impact of evidence in the debate about sex offender community notification that resulted from the abduction and murder of eight-year-old Sarah Payne by a convicted sex offender in the summer of 2000. While the issue of whether UK communities should be notified about sex offenders living within their locality has been a recurring bone of contention in sex offender policy, particularly since the establishment of the national sex offender register, Sarah Payne’s death in 2000 led to one of the most sustained media campaigns for the introduction of such arrangements in the UK.

The campaign is particularly interesting because in many respects it mirrored a campaign in the US which had led to nation-wide compulsory community notification. Pressure was exerted on the British Government to go down the same route, but, although at various points during the campaign it publicly appeared as if the campaign was succeeding in its quest, in the end the Government decided against such action. Instead, it introduced various other measures aimed at strengthening existing legislation on sex offenders. 

From interviews with people who were key players at the time and an extensive documentary analysis – including media reports as well as governmental and non-governmental documents – it emerges that one reason as to why the resulting legislation in the US and UK has differed has been the extensive focus on research evidence and practitioner knowledge within the British debate. A number of insights on how research and researchers/practitioners can have an impact on the formulation of policies can be drawn from the findings.

Keywords: community notification, sex offender policy, evidence, Sarah's Law
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Campaigning for Grandparents – Changing Perceptions?

Children and the Law

Grandparents have no special legal rights or status in relation to their grandchildren and some grandparents are allying themselves with fathers’ rights groups. In addition, there are groups representing grandparents that are lobbying for change to improve their status in relation to contact. And there are some groups that have adopted campaigning strategies that echo those of fathers’ rights groups; resident mothers are vilified and the law is said to be unjust.

 Grandparent lobbying is having a political impact. While parents are still regarded as outranking grandparents, contact with grandparents is beginning to be seen as a good in itself. The explanation for the higher profile of grandparents cannot lie in any convincing empirical evidence of the importance and benefits to children in general of grandparent contact: the evidence is equivocal. It must therefore lie in the pervasiveness of the myths about the relationships between grandparents and grandchildren which, in turn, are gaining in strength from the campaigns of lobbying groups. So although grandparents (like fathers) are not succeeding in gaining statutory rights to contact, the norm in favour of contact is strengthening. 
This may well have results in the courts. If grandparent lobbyists succeed in giving credence in the media and the popular imagination to the kind of myths and grievances about family ties, unreasonable resident mothers and a weak legal system that have already gained an aura of credibility through fathers’ efforts, this could pose further problems for mothers and children. 

Keywords: Children, contact, grandparents, campaigning, groups
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A Rights Based Approach to Slum Rehabilitation and Housing: A Study in Mumbai 
Human Rights


This study attempts to understand how the Slum Rehabilitation Programme (SRP) of the government of Maharashtra, is implemented using the resources of various organizations like civil society bodies and market players. The SRP, is an indigenous policy innovation to meet the housing needs of the slum dwellers of Mumbai (comprising a population of 6 million), and is an improved version of earlier policies. The study seeks to compare the implementation of the Programme by two different organizations (who are designated as developers by the Slum Rehabilitation Authority), namely a private construction company and a non-government organization in two slum sites, namely, Saiwadi in Andheri East and Bharat Janta in Dharavi.

 A Rights Based Approach (RBA), which integrates the norms and principles of international human rights system into the plans, policies and processes of development, is used to assess the SRP. For the purpose of this study, the meaning of housing rights is not a literal translation in law or the fact that the State has to provide houses for one and all. The concept as derived from the RBA is understood more in terms of its potential to enable governments to do what they should by providing a strong foundation for its policy and for sharpening the focus of civil society organizations as active agents in housing programmes for the poor, ensuring their participation.

 The SRP, when studied from the RBA, is not merely seen as a policy of charity of providing free houses. Instead it is seen as a platform for various players to negotiate on mutually beneficial terms, in a participative manner. Legal issues pertaining to housing and housing rights like International Covenants that elucidate on housing rights and India’s position on the same, judgments of the Supreme Court of India on housing rights, have also been discussed. 

The concept of housing rights is more or less uniform, following the United Nations Conventions, however the actual translation of this right in the form of enabling policies, is context specific. This is true even within India, where housing is treated as a state subject, under the List - II of the Seventh Schedule of the Constitution of India. With the help of an empirical analysis, the study attempts to understand the translation of this approach into reality through the implementation of a particular programme, catering to a particular segment of population of Mumbai.

The actual implementation faces various problems and is often time consuming, as pointed out in the study. However the successful implementation of the Schemes, as seen in the two case studies, drives home the point that the concerted efforts of diverse players and participation of slum dwellers can help achieve the goal of housing for the poor. 

Key words: Rights based approach, Slum Rehabilitation Programme, Housing rights.
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Environmental Liability of Legal Person: A Comparison between Turkey and EU

Environmental Law

This presentation firstly aims to make a brief assessment regarding the basics of Turkish environmental liability regime and its consistency with current EU environmental protection regulations in general and Environmental Liability Directive in particular. 

As Turkey is in the accession process, there is an effort for tuning the law with aqui communitaire. So far environmental protection in Turkey is mostly obtained with administrative regulations and then international agreements and the 1983 Environment Act.

The scope of environment and pollution is put very broad in the Environment Act: “the destruction of ecological balance” and any kind of “degradation in the environment” is stated as damage. Such ambiguity brings the judges both the burden and freedom to define what counts as environment, damage, and to establish criteria for valuation of damage. Also public awareness plays a key role for application of the preventive principle. 

Art 28 of 1983 Environment Act states a very strict general principle of liability without fault, which blocks the due care defence of the polluter. However the polluter is not left without any protection: under a limited scope, he can rely on “state of art” defence.  Addition to this “causes, which remove the illegality” will disqualify the unlawful character of some polluting activity. On the other hand the Green Paper on Remedying Environmental Damage states that “the purpose of environmental permits is to limit the total amount of pollutants to a level that will not cause unacceptable impact or damage”; which keeps a gateway to hold the relevant public authority responsible for ensuring damage. 

In the second part I will examine the liability of legal persons, such as multinational companies, under Turkish Law, comparing with EU Law. 

Economical development has always been legal persons’ shield, against fair compensation. How does the judges find a way to compensation for the damages, specially, regarding unowned environment, which is difficult to price under market values? What shall be suggested to create incentives for more responsible behaviour from companies?

Keywords: environmental damage, EC Environmental Liability Directive, compensation, legal personality, Turkey
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Should Human Rights Law Condemn the Concept of ‘Race’?

Human Rights

At the Durban World Conference against Racism, the representative of Belgium stated on behalf of the European Union:

“The Member States of the European Union consider that the acceptance of any formulation implying the existence of separate human ‘races’ could be interpreted as a retrograde step as it risks denying the unity of humanity. Nor is acceptance of such a formula necessary in order to identify or combat racial discrimination… This does not imply the denial of ‘race’ as a ground for discrimination and the denial of manifestations of racism or racial discrimination.”

The prohibition of racial discrimination is one of the purposes of the United Nations, as expressed in article 1 of its 1945 Charter. Yet this condemnation does not extend to the concept of ‘race’ itself. The United Nations’ engagement with the question of whether separate races exist or not forms an interesting history. The paper will begin with UNESCO’s ‘Four Statements on the Race Question’, which date from 1950, and will subsequently examine the preparatory debates and text of the International Conevention on the Elimination of Racial Discrimination 1965. What will emerge from the debates is that the preamble to the Convention tacitly supports the concept of separate ‘races’. 

The debate within biology on the meaning of ‘race’ had been settled for thirty years until very recently, when an opinion piece in the New York Times challenged the scientific assumption that the concept of race does not exist. That challenge will be briefly outlined, and refuted. The paper will ask whether it would be of benefit to specifically deny that ‘race’ exists within human rights law; and if so, how this is to be done.   

Keywords: human rights, race, biology, anthropology
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Is Contract an Obstacle to Legislative Reform of Labour Law?

Labour Law

This paper will examine the way contractual thinking in judicial decisions can undermine modern employment legislation and reduce the effectiveness of legislative reforms.   

Some commentators feel the use of contractual doctrines in labour law is inevitable, as most statutory employment rights are available only to those who work under a contract of employment. However, it should be asked whether contractual doctrines should, as a matter of policy, be excluded where straightforward statutory regimes deal adequately with the problem at hand? Should contractual doctrines be allowed to determine – and, in the case of frustration of contract, to defeat - statutory rights?  What if the legislation itself appears to refer to abstract contractual doctrines: should this give the judiciary a licence to apply the traditional rules of that doctrine, regardless of whether it goes against the overall policy of the legislation? Is Parliament naïve in its expectation that the courts will adhere to its new policies without reference to contractual doctrines which have developed in a different political and legal climate? Should it expressly state that certain contractual doctrines are no longer to apply?

This paper will examine the approach of the Irish and UK courts to this issue. The supremacy of the policy of Parliament over common law doctrine has been recognised by the House of Lords in Johnson v. Unisys Ltd.(1), and the dangers of over-reliance on contractual doctrine in this context have been recognised by the Irish High Court in Quinton Zuphen & Ors .v Kelly Technical Services.(2) However, such decisions do not seem to have had a huge impact on the decisions of the lower courts or Employment Appeals Tribunals in either jurisdiction.

(1) [2003] 1 A.C. 518

(2) [2000] E.L.R. 277 (High Court).
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Vicky Kemp and Nigel Balmer, Legal Services Research Centre, UK
Hard Times: the interrelationship between crime and civil justice problems    
Access to Justice

The Legal Services Research Centre (LSRC) has now published its findings from the second national survey of civil and social justice problems (Pleasence, 2006).  In this survey, in addition to questions about people’s experience of civil and social justice problems, they were asked about their experience of crime.  The findings highlight the interrelationship of civil justice and criminal issues.  Indeed, being a victim of crime was found to be the most significant predictor of civil justice problems.  There are also differences in people’s experience of civil problems depending on their experience of crime.  The type and extent of civil justice problems experienced by three different groups: non-victims, vulnerable victims (lone parents and Black and ethnic minorities on low incomes, for instance) and other victims is explored.  Vulnerable victims in particular are found to have a much higher experience of both crime and civil problems.  The advice seeking behaviour and effectiveness of such advice between the three groups is also considered.  Highlighting the experience of vulnerable victims helps to illustrate the significance of structural factors underlying both the causes of crime and which also impact detrimentally on people’s quality of life.  It is within this context that the demarcation between ‘offenders’ and ‘victims’ within the criminal justice system is unhelpful. Indeed, the blurring of the boundaries between these two groups needs to be better understood and used as a basis to help inform the targeting and delivery of services to vulnerable groups.  

Pleasence, P. (2006) Causes of Action Civil Law and Social Justice, Norwich: TSO 

Keywords: victims, social exclusion, crime,  civil justice problems
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Home or away?  Interpreting European rights in United Kingdom courts: continuing confusion

Human Rights
Section 2 of the Human Rights Act 1998 requires the courts to “take into account” the jurisprudence of the Strasbourg Court when interpreting the Schedule 1 Convention rights.  Thus the decision on whether to follow the Strasbourg approach is left to the domestic courts.  This paper analyses the pronouncements of the United Kingdom courts on the situations when it will be appropriate to adopt an interpretation consistent with the Strasbourg meaning.  It highlights the formidable case made for a consistent interpretation of the rights in domestic and international law and notes the challenge this poses to the doctrine of stare decisis.  The authors consider the recent decision of Leeds City Council v Price where the Court of Appeal described a request to prefer a Strasbourg decision over an inconsistent House of Lords decision as “iconoclasm of a different dimension”.  They go on to assess whether the traditional hierarchical approach can survive the incorporation of the Convention into domestic law.  
(1) [2005] 1 WLR 1825.  The case is currently awaiting a decision from a seven-member House of Lords panel.

Keywords: European Convention on Human Rights, interpretation, precedent, Human Rights Act
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Arguing about relevance: atomistic and holistic approaches to the analysis of sexual history evidence
Sexual Offences and Offending

This paper will engage in an analysis of the debate concerning the relevance of a complainant’s prior sexual history on the issue of consent.  Drawing upon the work of writers such as Twining, Anderson, Schum, Tillers and Redmayne, the paper will explore how questions of relevance can be debated and whether and to what extent they can be resolved.  In particular, atomistic and holistic approaches to the analysis of relevance will be examined to assess their potential contribution in this area. One of the virtues of an atomistic approach is that it exposes the important role played by common sense and common knowledge in inferential reasoning.  The paper will therefore explore the inferential reasoning involved in arguments about relevance of prior sexual history evidence, the role of common sense and common sense generalizations in such reasoning, and the extent to which the arguments about relevance rest on discriminatory assumptions and stereotypes. Holistic analysis, on the other hand, may also be valuable because those rape trials in which consent is the issue would appear to be especially conducive to consideration based on competing narratives and stories. One of the wider questions addressed by the paper is whether atomistic analysis is capable of illuminating the complex and important issues involved in arguments about the relevance of sexual history evidence, or whether it obscures or bypasses those issues.   

Keywords: rape, sexual history evidence, consent
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 Defending Social Rights in the Shadow of Chaoulli: A Comment on the Supreme Court of Canada’s Decision to Strike Down Quebec’s Prohibition of Private Medical Insurance
Human Rights

The best means of delivering health care was one of the most prominent political issues in Canada´s national election in June 2004.  A year later, the Supreme Court of Canada used social science evidence of foreign health care systems to justify its finding that Quebec´s ban on private health care insurance unjustifiably violated constitutionally protected rights.  The decision sent political and legal shockwaves across Canada.  The issue is relevant in the United Kingdom due both to the expanding role for judges under the HRA 1998, and due to important calls by scholars and the Joint Committee for Human Rights for the adoption of constitutionalised social rights.  Critics of social rights view the case as an example of why unaccountable courts should not review social welfare legislation.  Prominent constitutional scholars have called it Canada’s Lochner v. New York, in reference to the infamous 1905 US Supreme Court decision striking down labour legislation as an infringement of the due process rights to liberty and property.  

This paper summarizes the case and replies to this objection in two main ways: first, the author argues that the Court mischaracterized the purpose of the legislation, and analysed the expert and social science evidence incorrectly; secondly, the author argues that the Court failed to follow proponents of social rights in focusing on protection of vulnerable groups, deference on complex social science evidence, and allowing for remedial flexibility upon the finding of a violation. These arguments are elaborated in reference to caselaw from Canada, South Africa and the United Kingdom.  The conclusion is that the case does not impugn the integrity of the idea of constitutional social rights.  Rather, a social rights approach would have yielded the superior outcome.

Keywords: Canadian Charter of Rights and Freedoms, judicial review of legislation, deference, social rights, social science evidence, constitutional remedies
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The Ombudsmen and the Public Administration Select Committee: the trials and tribulations of ‘British’ citizens interned by the Japanese during the Second World War

Administrative Law
During the second world war a number of British citizens were held as prisoners of war by the Japanese. In the 50s a number of the surviving prisoners were awarded compensation by the British government following an agreement with the Japanese government. It has been widely accepted that the compensation then paid was insufficient and throughout the 1990s successive governments were put under pressure to introduce a new ex gratia compensation scheme.

In 2000, the Ministry of Defence finally agreed to make further payments. However, a specific choice was made to limit the award to British citizens, as defined in the British Nationality Act 1981. The consequence of this decision was that a number of people were excluded from the scheme, despite initially being given the impression that they would benefit. This led to an unsuccessful judicial review of the Ministry of Defence’s decision and a complaint to the Parliamentary Ombudsman. 

The Parliamentary Ombudsman found in favour of the complainant and specified a number of criticisms of the Ministry of Defence, including several examples of maladministration. However, the key recommendations of the Parliamentary Ombudsman were rejected by the Ministry of Defence. This led to the Parliamentary Ombudsman laying a s.10(3) Special Report before Parliament, only the third time in the history of the office that such a step has been required.

This paper will explore the lessons to be learnt from the saga of the former detainees of the Japanese. In particular, the paper will highlight the link between the work of the ombudsmen and the courts, and will consider the effectiveness of the powers of the Parliamentary Ombudsman to enforce her decisions. Inevitably, this analysis also provides us with a further insight into the true definition of maladministration.    

Keywords: Parliamentary Ombudsman, Public Administration Select Committee, Special Reports, Maladministration, and Redress 
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Human health and Habermas’ intersubjective account of human rights
Social Theory and the Law
According to mainstream liberal jurisprudence the right to health, along with other socio-economic rights, is seen more as an aspiration or a moral right than a legal right proper. In this paper I argue that Jurgen Habermas’ intersubjective account of human rights offers a more promising approach to socio-economic rights. In rationally reconstructing the system of rights he devises five general and abstract categories of rights which are necessary to validate discursive and democratic procedures of giving concrete and specific content to rights by citizens themselves. These abstract categories are (1) rights to equal individual liberties; (2) rights of political membership; (3) rights to equal protection under law; (4) rights to equal participation; and (5) social and economic rights. The latter category is justified insofar as it is necessary to guarantee the equal opportunities of citizens to exercise the first four categories of rights. I argue, however, that as applied to human health this functional justification is too narrow and that Habermas’ discourse theory itself complemented by feminists insights on care and solidarity can help us to devise more compelling and fundamental reasons for upholding the idea of health as a legal human right. I join in the debate by arguing that the relevance of health to human beings goes beyond the fact that physical integrity and wellbeing are fundamental to the exercise of our rights of participation as citizens. Experiences of illness, especially when dealt with through non-instrumental relationships of care, can borrow meaning to our shared lifeworld by raising the awareness of our individual vulnerabilities, of our co-dependence with others, and of the intersubjective constitution of our identities; all crucial to reinforce bonds of solidarity and support relations of mutual recognition among human beings. I argue that it is intact social solidarity and intact intersubjectivity what motivates us to join in and bind us to the normativity of democratic and discursive practices in the first place. 

Keywords: health; rights; Habermas; intersubjectivity; solidarity.
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Access to Justice and the Marginalized Groups in South Africa

Access to Justice

The right of access to justice is an essential feature of any democratic society. In 1993 South Africa was transformed into a democratic state. However the injustices of the apartheid era were still prevalent in that the historically disadvantaged groups did not have access to justice. In order to eradicate these injustices and to guarantee the constitutional rights to equality, a fair trial and legal representation, numerous attempts were made by the Department of Justice and other stakeholders to ensure access to justice not only to the historically disadvantaged groups, but also to society as a whole.

However despite these innovations, certain groups are still marginalized. These are the working middle class, women and children, the rural poor and the informal sector: 
· The working middle class because the national legal aid system provides legal aid only to the indigent; 

· Women and children because most of the national legal aid budget is set aside for criminal matters. Most of the accused are men, thereby excluding women and children who have civil or other claims; 

· The rural poor because most of the institutions that do provide legal assistance are situated in the urban areas thereby excluding them from access to justice, and finally; 

· The informal sector because they have no extra finances to contribute towards a legal aid insurance scheme and yet are still excluded from the national legal aid scheme, as they are not regarded as indigent. 

This paper will therefore consider the inroads made by various stakeholders in South Africa to ensure access to justice. It will also provide an analysis of how these innovations still fall short as, despite the various attempts made to ensure access to justice, certain groups are still marginalized. It will also provide recommendations on how these shortcomings could be addressed.

Keywords: access to justice, legal aid, legal representation, marginalized groups, constitutional rights
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Contractual Control: regulating the supply chain through private law
Corporate Social Responsibility

This paper looks in more detail at a specific example of private law being used to foster and enforce CSR. Some of the companies whose reputation have been hardest hit by the CSR movement have found themselves pilloried for the practices of external suppliers which were not their legal responsibility but for whose actions they were nonetheless held accountable.  Nike’s experience vis-à-vis the child labour practices of its south-east Asian suppliers epitomises this. It may be no wonder then that companies increasingly require their external suppliers, as well as their own companies, to adopt CSR codes of conduct and meet specified social and environmental standards. This paper examines the use of supply contracts to explore how retailers have sought to impose ‘contractual control’, and assess the potential of this mechanism for extending CSR through private law.    

Keywords: business, regulation, corporate social responsibility, human rights, contract
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Its bite is as strong as its bite – the Article 228 EC procedure

European Law

The Article 228 EC (ex-Article 171) procedure was inserted to the EC Treaty at Maastricht.  Its purpose is to assist with enforcement of ECJ decisions, particularly when member states have chosen to either ignore or implemented these insufficiently.  Many commentators have bemoaned the apparent lack of teeth of this procedure and argued that it hardly acts as a serious deterrent for the defaulting member state. 

This position may be changing due to two recent developments.  The ECJ held in Case C-304/02 Commission v France (12 July 2005) that it is possible to impose both a periodical penalty payment and a lump sum in such cases.  The lump sum, in particular, may be used to punish member states for the period of non-compliance up until the actual Article 228 decision is handed down by the Court.  This landmark decision, in turn, provoked a revision of its approach to Article 228 EC cases by the Commission, and a new Communication published in late December 2005 explains the future strategy of the Commission in a Union of 25 member states. 

This paper discusses both the ECJ decision and the Commission Communication.  It is argued that, at last, Article 228 EC appears to be closer to being the powerful enforcement procedure that it should have been from the outset, courtesy of another instance of judicial activism by the ECJ.

Keywords: Article 228 EC – enforcement of ECJ decisions - defaulting member states – periodical penalty payments – lump sum 
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Evaluating Rights Mechanisms: Human Rights Principles and the Promotion of the Rights of Disabled Prisoners 2000-6

Human Rights

2000-2006 has been a key period of change in the Law relating to Disability in the United Kingdom (UK).    Human rights mechanisms have played an important role in the promotion of the rights of disabled persons, though the contribution has varied according to context.  For example, in employment, which is highly legislated, human rights mechanisms have played a less important role than civil rights mechanisms whereas in prison life, human rights mechanisms was, until the passage of the Disability Discrimination Act 2005, the only legal mechanism available.

In this paper, the authors chart the recent progress in the promotion of the rights of prisoners with disabilities, much of which, they argue, can be attributed to the influence of Human Rights principles on UK Law.  It is no coincidence that this change has coincided with the passage of the Human Rights Act 1998, which, when it came into effect on 2nd October 2000, “brought rights home”(1) by incorporating the majority of the articles of the European Convention for the Protection of Human Rights and Fundamental Freedoms 1950 (ECHR) into domestic law.  Perhaps, however, a more significant contribution to the promotion of the rights of prisoners with disabilities, occurred in international law, under the jurisdiction of the European Court of Human Rights (ECtHR), in Price v UK (2), when Article 3 of the ECHR was mobilised to gain recognition for the needs of prisoners with disabilities at a time when the existing law left this group of human beings without civil protection.  Recent changes to the Disability Discrimination Act 1995 through the Disability Discrimination Act 1995 (Amendment) Regulations 2003 and the Disability Discrimination Act 2005, together with The Duty to Promote Disability Equality: Statutory Code of Practice, England and Wales (3), will probably ensure that such a case remains unique.  Price v UK’s importance, however, will remain undiminished as a demonstration of the legal potential of a human rights approach as a vehicle for promoting the rights of persons who otherwise may find themselves to be outside the protection of the law.

(1) See ‘Rights Brought Home: The Human Rights Bill’ Government White Paper Cm3782, 1997
(2) (33394/96) (2002) 34 E.H.R.R. 53 11 B.H.R.C. 401 (2002) 5 C.C.L. Rep. 306 Times, August 13, 2001, 2001 WL 825435
(3) Published by the Disability Rights Commission as a consultation document – revised version due to come into effect December 2006
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Interpreting Bill of Rights: The Value of a Comparative Approach

Administrative Law
It seems fair to say that it is a widespread practice for courts in common-law jurisdictions to refer to legal material from other jurisdictions, particularly those with which they share a similar heritage. On closer examination, this is rather an overstatement – it may be true for traditional common-law subjects such as contract and tort law but is less so for constitutional and human rights law, including the interpretation of bills of rights. In fact, certain jurisdictions, among them Malaysia, Singapore and the United States, seem to be quite sceptical about the legitimacy of consulting comparative legal materials in relation to the latter areas of law.

This is a topic of great interest in the US at the moment following the Supreme Court’s decision in Roper v Simmons (2005), in which the majority and one other judge looked to the practices of foreign nations in the course of interpreting the US Constitution. Such reference to comparative material was condemned by the minority. In an address delivered soon after the Supreme Court decision, the US Attorney General aligned himself with the minority, expressing disquiet with what he saw as the “growing tendency” by judges to interpret the Constitution by reference to foreign law, which might “undermine the long tradition of reverence that Americans have for the supreme law of the land”.
This paper examines why the use of comparative material has been criticized as illegitimate by both judges and academics. Specifically, three main concerns are dealt with:

· One based on the text of bills of rights – the argument that a bill of rights is to be interpreted within its own four walls and not in the light of analogies drawn from other jurisdictions.

· One based on national identity – the argument that since a bill of rights embodies the values of the people of a nation it is wrong to refer to foreign experiences to determine such values.

· One based on differing domestic conditions – the argument that comparative legal materials should not be referred to on the basis that local economic, political, social and/or other conditions differ from those in other jurisdictions.

It is submitted that there are, in fact, sound justifications and benefits for courts to take a comparative approach to the interpretation of bills of rights.

Keywords: Constitutional interpretation, interpretation of bills of rights, comparative law, foreign law.
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Implementing the Landfill Directive: Regulation and Market Dislocation

Environmental Law

The Landfill Directive quite properly seeks to end unsustainable practices of waste management and to shift patterns of waste handling away from disposal towards more environmentally sound options. Yet the period allowed for the transposition of the Directive allowed somewhat of a free for all in co-disposal before the restrictions on this activity and then (later) waste acceptance criteria added costs to waste facility operators, required to meet new standards. Waste producers have also been affected in terms of increased costs for disposing of their waste, not least because of increased waste haulage distances, pre-treatment requirements and changes in waste management routes. This is particularly striking in relation to the management of hazardous waste where the number of waste management facilities has reduced more than ten fold. With such a small number of facilities (11 operators in England and Wales), and their distribution in the UK so sparse, it is unsurprising that some regions (including the whole of Wales) no longer have any facility for commercial hazardous waste disposal. The immediate consequence seems overall to be worse not better for the environment. Drawing largely on economic data relating to the costs of waste handling, the paper suggests that the process of transposition of the Landfill Directive itself, instead of producing the conditions for greater innovation and more effective processes of waste handling, actually heightened costs and created disincentives to move in this direction. 

Keywords: EC Landfill Directive, UK implementation, market dislocation, effectiveness
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Changing non-employees versus changing employees: Is the law being left behind?
Labour Law

It is widely thought that an increasing number of those at work both in the UK and other parts of the EU are at or beyond the margins of employment law. Some, such as volunteers in the England Wales do not even reach the “first base” of employment law, as case law denies they have a contractual relationship with the organisation they work for. Others, do have contractual relationship but ones that do not give access to major employment rights. Typical here are zero-hours and standby workers are caught by the judicially unique notion of a requirement for “mutuality of obligation” so as to achieve employee status. Increasingly, there is recognition across the EU that these so-called “dependent or para-subordinate workers” who are also non-employees, need a regulatory initiative to ensure some protections, at least. A Green Paper from the European Commission is expected later this year.

Under UK and other laws agency temps have also been denied access to employment rights and many consider them poorly treated by agencies. Others still view temporary agency work an illegitimate form of work. Nonetheless, the last few years have seen major attempts through both case-law and legislation to provide appropriate protections, given that the application of the “mutuality of obligation test” has left many with a non-employee relationship with the agency and a frequently ambiguous relationship with the agency’s client. 

This paper explores both the emerging regulatory framework for temps (Conduct of Employment Agencies and Businesses Regulations, 2003 and the EU’s ill-fated draft Directive on temporary work) and recent case-law but also evidence from research and from case-studies undertaken in 2005 into the realities of agency work. In particular the case-studies explore the aspirations and treatment of temps themselves in a rapidly changing employment sector. The conclusions, drawn from this evidence, are of anomalies and  paradoxes regarding judicial and law maker’s thinking on the topic. It is argued they fail to understand the essential nature of contemporary temping. Options for change and protections will be considered, but in a context of employment and labour market realities.”

Keywords. Employment status; agency work; the EU and the Lisbon process
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Deserving Citizens: Same-Sex Marriage in Canada and the Politics of Whiteness 

Gender, Sexuality and the Law

In June 2005, the Canadian Parliament passed legislation which legally changed the definition of civil marriage to include same-sex couples. The successful passage of this bill was the culmination of many years of legal struggle by gay and lesbian activists who sought the right to marry both provincially and federally; it was an effort that occurred against the backdrop of much debate and contestation, both within LGBT communities and mainstream society. This paper steps outside the pro/con debate, focusing instead on examining the ways the struggle for same-sex marriage produces racialized sexual citizen-subjects. Through a discursive analysis of legal submissions to provincial courts as well as to the Supreme Court of Canada, this paper examines the production of a legal gay/lesbian subject racialized as white. Specifically, it traces the ways in which claims to a universal, coherent ‘just gay’ lesbian/gay subject and to the idea of the ‘freedom to marry’, often articulated through racial analogies, depend upon invisible norms of whiteness to produce racialized notions of respectable gay and lesbian subjects deserving the right to marry.  In so doing, the paper resists a unitary and essential reading of sexual legal subjectivity, and seeks to illuminate the complexity of gay and lesbian equal rights discourse. 

Keywords: Same-sex marriage; Critical whiteness studies; Equal rights; Sexual citizenship; Canada 
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Parental, Maternity and/or Paternity Leave: comparative European perspectives

European Law

The aim of this paper is to consider the Europeanisation of national social policy in the specific area of maternity, paternity and parental leave provisions. This is examined with a particular focus on the promotion of gender equality and with emphasis placed upon the problems raised by unpaid caregiving. 

Viewed through the lens of gender equality issues, the paper seeks to compare the success of parental and paternity leave provisions with those governing maternity leave. It argues that, viewed as a matter of equal treatment for women in employment, and tied to the protection of the health and safety of workers, the right to maternity leave has a firmer legal base and consequently a harder legal edge.  More specifically, the Directive governing maternity provision has introduced a requirement of minimum protection for three categories of female workers: pregnant workers, workers who have recently given birth and workers who are breastfeeding – and provides that the three categories of workers are to be given a minimum of fourteen continuous weeks’ maternity leave before and/or after confinement, including at least two weeks of compulsory maternity leave.  Additionally, Member States are prohibited from dismissing such workers during the period of maternity leave other than in exceptional cases unconnected with pregnancy. On the contrary, the Parental Leave Directive has been formulated as a ‘soft law’ equality measure within the context of balancing work and family life.  While this seems to be less effective in securing binding provisions and in providing a consistent legislative framework, its symbolic importance cannot be underestimated, setting up a reference and an example especially for those Member States with no existing provisions on this matter.  

 The paper will go on to present two national case studies (the UK and Spain) in order to illustrate the effects of EC measures on maternity/parental/paternity leave in the domestic systems. These national studies aim to show how European integration in this area has impacted upon the development of national welfare state provision. The concept of ‘Europeanisation’ will be used in the double sense of 1) the influence of European measures on the reconceptualisation at the normative level of certain policy domains and 2) their direct impact on national policies and legislation.
Keywords: europeanisation, maternity, paternity, parental leave
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Beyond Checks and Balances: Administrative Law and the Neutral Regulation of Politics

Administrative Law
Do the distinctive experiences of Canada and the United States suggest the greater success or usefulness of certain legal approaches to democratic governance over others? For example, Canada relies to a greater extent than does the United States on administrative mechanisms for the periodic reapportionment of electoral districts. In addition, Canadians rely less on the lens of checks and balances to explain the aims and structure of their system. Do variations such as these account for differing levels of political polarization or other democratic problems?

As an alternative, do factors other than direct legal regulation best account for successes and weaknesses in regulating democracy? Do Canada’s unique foundational political commitments and legal norms provide explanations for why that country has apparently not reached the level of ideological division and professionalized political strategy of the United States? Or is Canada’s splintered Parliament just as dysfunctional as its American counterpart?
This paper suggests that Canada’s system is still working better than its American counterpart, and outlines how, for a number of reasons, both of the factors noted are contributing to this state of affairs.

Keywords: election neutrality Canada United States 
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Thinking outside the Box(-ing Ring): the implications for Sports Governing Bodies following Watson v British Boxing Board of Control Ltd [2001] QB 1134

Sports and Entertainment Law
The basis of this paper is the English case of Watson v British Boxing Board of Control Ltd [2001] QB 1134, a negligence action brought by the claimant, following his collapse during the final round of the WBO super-middleweight fight in 1991. The case was brought not because Watson collapsed and suffered brain damage, but rather because Watson alleged that the British Boxing Board of Control (BBBC) could be found liable for the inadequate provision of specialist medical treatment at the ringside which led to delays in life-saving treatment being administered and a subsequent worsening of his condition. 

While the decisions of the High Court and Court of Appeal in this case are broadly correct, there are aspects of the judgments that merit further scrutiny and justification, especially in light of contrasting case law from Australia (Agar v Hyde [2000] HCA 41). This paper will therefore explore the background to Watson, the current state of the law (including the recent decision in Wattleworth v Goodwood Road Racing Company Ltd and others [2004] EWHC 140 (QB)) and examine why and how an action for negligent rule-making can be brought against sporting bodies. It will also consider the future implications for sports National Governing Bodies and International Federations.
In doing so, the paper will suggest that although there may be no legal requirement to alter or modify the rules of a particular sport, National and International sporting bodies do have a duty to evaluate their rules in light of developments and knowledge from experts within the sport, and in other related disciplines. Negligent rule-making is therefore not just an inadequate enforcement of rules, but also a failure to look for previously unknown risks. 

Keywords: Sport,  personal injury, negligence, liability, governing bodies
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Clash Between Professions: Lawyers and Doctors

 Legal Profession and Ethics
Although physicians in the United Kingdom have never had immunity from suit in malpractice actions, English courts have not encouraged them and few claims have been reported.  Actions against advocates have been even less successful.  

Barristers were traditionally immune from malpractice suits and Rondel v. Worsley extended this immunity to solicitors acting as advocates in 1967.   Although Hall v. Simons ended this advocacy immunity in 2000, no avalanche of cases has overburdened the English courts.  

 For 200 years United States courts have often litigated medical malpractice cases.   By contrast, although not absolutely precluded by rules of law, malpractice cases against lawyers as advocates or otherwise were few and far between until about two decades ago.  They still lag behind medical malpractice claims by a factor of 3 or 4 to one.

The frequency of malpractice suits against doctors, coupled with the historic paucity of suits against lawyers, has caused  physicians to view lawyers as the bane of their financial welfare.  In recent decades, physicians have sponsored state statutes to curtail medical malpractice actions by placing caps on damage awards and by otherwise making medical malpractice litigation more difficult.  

These attempts achieved some successes.  Lawyers have fought back by mounting constitutional challenges against measures they could not defeat politically.  These efforts too have had mixed success, leaving the state of the law unsatisfactory to both sides and the struggle continuing.  

This clash between professions was taken to a new limit in 2004 when competing measures to amend the Florida constitution - one sponsored by doctors and two by lawyers - were placed upon the ballot and adopted by the voters.  This paper examines the background and content of these measures and comments on the ethical state of the professions as reflected by the struggle. 

Keywords: Immunity from prosecution for malpractice, legal profession, medical profession, professional ethics
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Situationally Edited Empathy: An Effect of Socioeconomic Structure on Individual Choice

Criminology

This paper investigates one aspect of contemporary social influence on the criminal agent’s decision-making process. The business ethic in corporate capitalism is argued to devalue the use of empathy, privileging unempathic, self-interested behaviour. This ethic of self-interest exists in conflict with the ethic of care which governs relationships outside the world of work, influencing the treatment of family and friends. Empathy is therefore ‘situationally edited’ by the business actor, depending upon the perceived nature of the present circumstance and the rules which dictate the suitability of emotions in that moment. This editing process is seen to be culturally influential, affecting behaviour outside the economic domain. Thus it is suggested that the climate-setting effects of social, economic, political and cultural structure promote normative definitions of social situations which allow unempathic, harmful action to be rationalised through the situational editing of empathy. The ‘crime is normal’ argument can therefore be extended to include the recognition that the uncompassionate state of mind of the criminal actor is a reflection of the self-interested values which govern non-criminal action in wider society.  

Keywords: criminal agent, ethic of care, empathy, compassion
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The Work of the Family Bar
Family Law and Policy

This paper will present work in progress from an ongoing study of the work of the family bar being carried out by OXFLAP, complementing our previous work on family solicitors. 

Keywords: family bar, researching the legal profession, family disputes.
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Recasting environmental regulation for sustainable Development: Emerging Issues in Scotland

Environmental Law

The paper will provide a brief historical overview of the evolution of environmental regulation in Scotland.  Against the policy background of sustainable development as an overarching policy goal, it will then identify a range of legislative and social policy factors which are having an increasing influence on the environmental regulatory process at both formulation and implementation phases.  These include, for example, the continuing Europeanisation of the environmental policy; domestic pressures to incorporate the concept of environmental justice into pollution consent decisions; and the drive towards more efficient and responsive regulatory processes (following on from the Hampton Review of regulation in the UK).  The final part of the paper will consider the implications of these developments for the future direction of environmental regulation in Scotland.

Keywords: Environmental regulation, sustainable development, Scotland
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Scottish Women solicitors in the 21st century: reinforced ceilings?
Legal Profession and Ethics
In 2005 a major research project was undertaken regarding Women in the Legal Profession in Scotland, with reference to solicitors.  A questionnaire, sent to the entire roll of the Law Society of Scotland, elicited a significant return in respect of both qualitative and quantitative data.

In particular a significant gap was discovered in remuneration at most levels of the profession in terms of the nature of work undertaken, sector and experience.  At its peak, for example, this produced a £36,000 gap between solicitors in private practice who had been admitted for between 21-25 years.

Gender was also an issue in relation to the type of law practiced, work-life balance, career progression and perceptions of treatment.  Almost all gender-related issues revealed a major distinction in perception between male and female solicitors.

This contrasted with responses to questions which were answered primarily as professional solicitors.

This research broadly reinforces findings of similar studies in other jurisdictions which seem to identify universal themes.  Moreover on the face of it little appears to have changed since the last Law Society of Scotland study in 1985 in terms of the issues faced by female solicitors.  Questions are also raised regarding the role of gender in relation to professional status in modern society.

However these past twenty years have witnessed a contextual change in terms of societal attitudes, legislative development and the responsiveness of professional bodies. Women solicitors in Scotland have achieved parity on entry to the profession yet have made no headway in the same period in terms of career progression.

This paper will consider whether the barriers faced by women solicitors essentially remain the same with any changes being cosmetic.  Have changes in rhetoric been matched by real gains?  

Keywords: women in the legal profession, Scotland, work-life balance, barriers to career progression
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Self-determination – A right which deserves another chance
Human Rights

The right to self-determination has always received inadequate legal protection, largely because states identify the right as a threat to territorial integrity. This paper considers the claims made by Irish nationalists and Indigenous Australian peoples to self-determination, in order to prove that the mechanisms in place to protect the right are not sufficiently robust to withstand challenges to the right from states eager to preserve their strangle-hold over the international law framework. 

As self-determination is set down as an essential right of all peoples in both the ICCPR and ICESCR, I contend that the right deserves more thorough legal protection. This requires the development of a clear, and broad, definition of the right, in light of the fact that self-determination manifests differently in different circumstances. It is also important that the international community engages with the right and continually evaluates the circumstances in which it ought to apply. Without this more adequate protection, states will continue to ignore self-determination and resist the efforts of claimant peoples to achieve a heightened sense of autonomy. Furthermore, more thorough legal protection for self-determination would give claimant peoples far greater leverage to advance their claims before an international audience.

In the contemporary global political environment, it is not uncommon for states to expressly or impliedly dismiss human rights as inconvenient, and as obstacles in their efforts to ‘fight terrorism’. In a political climate where incursions upon individual liberties occur frequently, it is not surprising that collective human rights claims, such as that to self-determination, are even more easily dismissed by states. A claim to self-determination challenges the borders, whether geographical, political, cultural or economic, which states erect around populations in order to preserve their hegemony. It is for precisely this reason that self-determination remains an essential element of the human rights framework, for, without the right, disenfranchised and colonised peoples around the world would have even less recourse to challenge the often coercive exercise of state power. 

Keywords: Self-determination, collective rights, legal protection, state hegemony and colonialism.
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The Flamini Case: a consequence of Bosman ruling on youth team players.

Sports and Entertainment Law
This paper will examine the different legal restrictions that are currently in place with regard to the employment of young footballers in England and France.  Using the examples of Mathieu Flamini and Theo Walcott as the contexts for the discussion, the restrictions faced by French and English football clubs when trying to retain young players and prevent from moving to another Member State will be contrasted to the employment framework currently in place after the Bosman ruling.

Whereas in France, Flamini could not sign a professional contract with another French club, he was able to join Arsenal on a free transfer.  Such a transfer is within the rules of the Federation International de Football Association (FIFA) but the Federation Francaise de Football (FFF) refused to issue Flamini’s international certificate.  The player was only authorised to join Arsenal after the FIFA sanctioned the move.  L’Olympique de Marseille appealed to the Court of Arbitration for Sport (CAS) in a bid to reverse FIFA’s decision and reinstate Flamini to their team.  However, in its decision TAS2004/A/761, CAS rejected the appeal and confirmed the authorisation granted by FIFA allowing Arsenal FC to register the player.  CAS also confirmed the training compensation of $480000 allocated to Olympique de Marseille by FIFA.  In contrast to the Flamini case, Southampton FC were able to charge a transfer fee rising to £12.5m for Walcott despite his being only 16.  When a young player moves from a club to another within the same jurisdiction, the purchasing club must pay a transfer fee.  However, if the purchasing club is from another Member State, the player can join the club on a free transfer.

These cases highlight the need for greater standardisation of sports contracts and, in the continuing wake of Bosman, highlight the ongoing battle for control of the governance of the game between football’s governing bodies and the various legal jurisdictions in which their rules are enforced. 
Keywords: Sport, regulation, EC law, youth participation, football
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Child Sexual Abuse and the Internet: An Old Problem in a New Technology?

Gender, Sexuality and the Law

The problem of child sexual abuse is not a new phenomenon; on the contrary, it has very deep and antique roots and it has been researched, policed, defined and redefined throughout the years.  Up until very recently, child sexual abuse has been considered to be a hidden crime as it mainly takes place within the family environment, social circles or in specific institutional settings and it goes, far too often, unreported. However, the arrival of the Internet has facilitated this crime to take place even on a much larger scale than what can be the family environment.  Today, child sexual abuse takes place also in cyberspace and the repercussions it has on children can be as serious as those in the real world. As Medaris and Girouard (2002) (1) argue, sex offenders do not need to lurk in parks or malls; neither do they need to be family’s members or in a position of trust as family’s members to attract potential victims. Instead, they groom children from the comfort of their bedroom, protected by the anonymity of cyberspace. 

There is no doubt that new information and communication technologies (the Internet in particular) have opened up opportunities for perpetrators to abuse more victims and in a less visible way. These opportunities can, in many respects, be perceived as ‘truly magical’ (Jewkes, 2003) (2) but at the same time, as ‘sadly deviant’. 

Little information is available on the scale of child pornography or the links that exist between the use of pornography and other forms of sexual abuse. Therefore, it is the aim of this paper to critically analyse the seriousness of child pornography on the Internet and the opportunities that this medium offers to paedophiles to access and ‘groom’ children for sexual purposes. It will also discuss and evaluate the complexities the police face to provide adequate protection for children. 

(1) Medarris and Girouard, 2002 in Calder, M. (2004) Child sexual Abuse on the Internet. Russel House Publishing

(2) Jewkes, Y. (2003b:15) ‘Policing the net: crime, regulation and surveillance in cyberspace’ in Y. Jewkes (ed.) Dot.cons.: Crime, Deviance and Identity on the Internet. Cullompton: Willian

Keywords: child, sexual, abuse, cyberspace
Mervyn Martin, University of Hull, UK
Child Labour in Developing Countries: Reasons and Solutions

Labour Law

An examination into the incidence of child labour in developing countries will require an analysis of the reasons for its occurrence, which in turn go a long way in indicating a possible route towards providing a solution. This paper will clarify why child labour rather than child work in general is an issue for concern, submitting that it is the type of work that impedes the education and development of children that should be addressed. A distinction between the two prevailing motivations behind calls for developing countries to address child labour will be drawn, and the paper will pursue that only the human rights motivation will provide the requisite cooperation and commitment in attaining sustainable and effective elimination of child labour. In analyzing statistics that child labour occurs predominantly in developing countries, the paper will reflect on current global trends to demonstrate that child labour in developing countries can have a global impact. Considering the various reasons that have been attributed to cause child labour in developing countries, it will be demonstrated that poverty is a common element in all such attributes. In discussing the possible solutions, the paper will argue that developing countries with child labour problems do not have the resources for the necessary intervention to tackle a problem of such magnitude, and therefore, international effort is necessary. Discussions on the international forum to coordinate these efforts will establish that a forum free of trade links is needed; thereby dispelling suggestions that the World Trade Organisation and sanctions based approach is the best solution. The paper will conclude that work should be undertaken building on ILO standards, if such standards are beneficial to Child development. The problem may lie in developing countries, but only global efforts can offer a solution.

Keywords: Child labour; Global; Solutions
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Litigation against Tobacco in Britain and the U.S.: Exploring Cultural Differences

Legal Profession and Ethics
During the 1990s, both American and British plaintiff lawyers filed lawsuits against tobacco manufacturers for injuries caused by smoking. The litigation wave increased in the United States and led to verdicts against the tobacco industry and a massive settlement, but the British lawsuit ended in failure after seven years of legal wrangling. Why?

This paper will explore the differences for lawyers taking on mass torts in the British and American legal systems, using the litigation against tobacco as a vehicle for exploring these differences. Particular attention will be paid to expectations and incentives for lawyers, judges, and juries in the two countries, and to surveys of public attitudes toward suits to recover for injuries. Tentative areas to explore include: 

(1) economic incentives and costs for lawyers in the two countries (UK conditional fee and loser pays rule vs. US contingency fee and possibility of punitive damage award) 

(2) Relation between lawyers and the media and implications for using litigation for public education and mobilization (UK gagging order vs. US lawyer press conferences)

(3) Professional vs. lay decision making in tort actions (UK judicial control vs. US jury decision making)

(4) Legal rules structuring the litigation (UK multi-party action vs. US class actions; UK unitary courts – single set of decision makers vs. US federal system provided multiple and independent decision makers)

(5) Communities of lawyers and degree to which they share perspectives on litigation goals and strategies (UK – skepticism over multiparty suits and conditional fees vs. US – view of trial lawyers, ATLA politics)

The paper will also examine the cultural differences in the two countries that underlie these institutional and structural points. For example, how does English legal culture explain the difficulties that the Leigh Day solicitors faced in their suit? How does the American legal culture explain the outcome of the tobacco suits there? This paper is preliminary attempt to compare lawyers in the two countries and their ability to act as entrepreneurs for issue of public policy.

Keywords: multiparty and class actions, anti-tobacco litigation, legal culture toward mass torts contingency, conditional fees, comparative study of torts
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Public Law and the Explanation of Knowledge
Administrative Law
This paper seeks to examine what constitutes knowledge within public law along with how such knowledge is explained using particular structures.  The paper is not about methodology, that is the practicalities of knowledge identification and presentation.  Nor will the paper seek to undertake a jurisprudential analysis, in the sense of examining the nature of public law in particular, or law in general.  Instead, the paper will attempt a form of discourse analysis in order to explore the suppositions, which underpin the notions of knowledge and explanation within public law.  In addressing these issues the paper will also try and ascertain why some forms of ‘knowledge’ are easily accommodated, such as political theory, and why others, such as feminist perspectives, are excluded.  In other words, the paper will attempt to explore how and why public lawyers ‘do’ public law.

Key words: public law, knowledge, explanation, theory, values, concepts
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“Getting on” or “staying still”: Typologies of parents with contact or residence disputes
Family Law and Policy

This paper is based on in-depth interviews with separating parents who have been involved in contact or residence disputes, and have sought assistance from a publicly funded family lawyer concerning this dispute. By examining the stories of these parents, it is possible to discern a distinct typology, consisting of parents who were solution-focused and those who were problem-focused. This paper presents several case studies that illustrate these typologies. 

Solution-focused parents appear to have reached some form of resolution in their case, have attempted to ‘get on’ with their lives after separation, have attempted to consider how the other party thinks and feels about the separation, as well as how the children had understood what has been going on. For these people, it has been important that they have built-up or continued a relationship of trust with their children, and that the children have a home environment that offers certainty and stability. 

By contrast, problem-focused parents seem to feel unresolved anger and bitterness towards the other party, and their anger has meant that even minor issues, such as minor contact arrangements, appear to have become major problems. While these parents felt that they were acting in the children’s best interests, there seemed to be little consideration of the issues from the child’s point of view. They described their problems as being on-going, without any hope of eventual resolution. Their responses to their problems are very immediate and short-term, and there seemed to be little consideration of the long-term future of their children. 

Keywords: contact disputes, residence disputes, family law, best interests of children, empirical research
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The Right to Dignity at Work? Recent developments in protection from harassment under employment law in the United Kingdom 

Labour Law

This paper sets out to highlight developments in the law of harassment in the United Kingdom over the last five years and analyse what impact they have had on the parties in the employment relationship. 

Traditionally harassment law was developed as a form of discrimination on the grounds of sex, race or disability through creative interpretation by the judiciary of the relevant statutes.  Assistance to employment tribunals and legal representatives in defining the legal rules on sexual harassment has also been provided by the European Union in the form of a Code of Practice and Recommendations.

The law of harassment has dramatically changed recently with the introduction of new legislation or amendment of the existing legislation in the United Kingdom to implement new employment Directives of the European Union. Most notably Directive 2000/78 which provides a ‘general framework for equal opportunity in employment and occupation’(1). 

As a consequence of the changes in UK law provided by various legislative measures to combat harassment there are now well-defined stand alone, statutory torts of harassment on the grounds of sex, race, disability, religion or belief, sexual origin and later this year age. 

The impact of these measures on employers and their workforce will be considered and any deficiencies in the legal rules will be highlighted.

Other legal developments impacting on the law of harassment most notably the Court of Appeal decision in Majrowski v Guy's & St Thomas' NHS Trust (2005) EWCA Civ 251 CA will be considered. 

Here the Court of Appeal decided that employers can be liable under stalking legislation for harassment or other forms of abusive behaviour which adversely affects employee’s dignity at work. The impact of this decision will also be fully analysed in the paper. 

(1) Directive 2000/43 on implementation of the principle of equal treatment irrespective of racial or ethnic origin and Directive 20002/73 amending Equal Treatment Directive  76/207

(2) Protection from Harassment Act 1997

Keywords: harassment, new equality law, vicarious liability, stalking legislation
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Terrorist Profiles and the Human Rights Principle of Non-Discrimination
Human Rights

In the post-9/11 and 7/7 world, states are granting law enforcement agencies ever more preventive powers to detect and deter terrorist activities at as early a stage as possible. Except for where the police already have actionable intelligence, these pre-emptive powers can only be deployed on the basis of predictive profiles of those likely to commit terrorist acts. Yet the phenomenon of international terrorism remains elusive and diverse; all that contemporary international terrorists seem to have in common is their involvement in what is increasingly viewed as a broad civilisational challenge from Islamic fundamentalism to the western world. As a consequence, the proxy traits used for terrorist profiles are extremely vague factors that are believed to point to an involvement in this challenge. The most important of these criteria are religion, national origin and race. Thus, stop and search powers are disproportionately employed against people of Arab and South Asian appearance; data screening techniques are used to single out those who come from Middle Eastern countries or are likely to be of Muslim denomination; efforts to enforce the immigration law focus on citizens of states with significant Muslim and Arab populations.

The growing use of profiles that are based on factors such as religion, national origin and race in order to target anti-terrorism efforts raises fundamental issues regarding the principle of non-discrimination, as guaranteed by several international human rights treaties as well as customary international law. This paper explores these issues through an analysis of police tactics and immigration law enforcement efforts recently adopted by three western states: the United States, the United Kingdom and Germany. Since the kind of profiling practices employed by these states involve distinctions according to ethnic or religious appearance, they can only be compatible with the principle of non-discrimination if they are supported by an objective and reasonable justification, in particular if they meet the proportionality test. The sweeping practices at issue, it is argued, fail to meet this test: they are unsuitable to identify potential terrorists and may have serious negative long-term consequences, including the stigmatisation of whole communities.

The paper concludes by demonstrating that requiring states to enforce their anti-terrorism powers in a way that conforms to international standards of non-discrimination can pave the way for a more principled debate about the balance between security and liberty in a time of terror. If the costs of anti-terrorism policing were imposed equally on everyone, if white people were routinely subjected to stops, searches, questioning and data screening, this would likely trigger a major debate about how far law enforcement agencies should be allowed to go in the fight against terrorism, about where the appropriate line should be drawn for everyone. Such a debate, in turn, might well result in political pressure to curtail law enforcement powers. Insisting on the fundamental rule that everyone deserves equal respect – the bedrock of the international law of human rights – thus serves as an important instrument of restraining state power and helps protect those who are most likely to be subjected to its worst excesses.
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Intersectionality and Violence Against Women (VAW)

Gender, Sexuality and the Law

Western feminist literature has only in the past 20 years or so, and very intermittently, come to recognise the way in which it has ignored how gender differentially affects women from diverse ethnic and racialised groups. Within this time violence against women (VAW) has come to be recognised as a significant social problem in the UK and other Western countries. Criminological theory, feminist or otherwise, has predominantly adopted strategies to combat VAW that attend to race or gender. This polarisation leaves current theories unable to fully understand or contextualise black and minority ethnic women’s experience of violence. Such a cumulative approach deletes the realities of experience and the inextricable link of inequalities. The paper will present intersectionality as a theoretical way of framing the various interactions of race and gender in the context of violence against women. This theoretical perspective is informed by critical race theory and multiracial feminism. It will be argued that an intersectional approach offers universality that other feminist or criminological perspectives lack. Because all social relations, violence in this context, are sexed and racialised, everyone is present at the intersection. A multiple framework, race-class-gender, is applicable to all. It therefore offers the most comprehensive and useful theoretical template in which to recognise multiple oppressions and to study violence against women. The paper ultimately seeks to highlight the importance of intersectionality to the development of effective policy guidance, implementation and service provision.

Keywords: violence against women; intersections of race and gender
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New Urbanism, or, Polis without the Politics

City and New Urbanism

Michael Hardt has suggested that, rather than the state, it is civil society that has withered away.  This withering away can be considered in two ways: as either the transformation of politics or as the death of politics.  Perhaps because it is easier to envisage (or more in keeping with the fin de siecle tendencies that keep us still waiting for the 21st Century), it is the death of politics that seems to have been generally accepted, and that continues to act as a self-fulfilling prophecy stunting new political modes. 

Indeed, the myth of the end of politics is itself a powerful mechanism of control, perpetuating not only the ineffectiveness of political engagement and responsibility, but also constructing politics as fearful, as something that requires encounters and interactions with ‘others’ who are unlike us or, more specifically, unlike ‘I.’  It is no surprise therefore to see politics downgraded in favour of ‘feelings’ and ‘experience’ and the apparent ‘right’ to never feel fear nor anything else unpleasant, challenging, unusual, inconvenient, or ‘other.’  

For this reason control understands the city to be problematic, because the city remains, as it has always been, the great potential site of political engagement and human interaction.  The city is the place of others.  The utopian dream of modernism was to find new ways to allow for political interaction, particularly in the light of the upheavals of two world wars.  If these projects failed it was not so much a failure of architecture as it was a consequence of the strains put upon civil society by the power relations that Gilles Deleuze would come to describe as ‘control societies.’

This paper explores the extent to which the aspiration of New Urbanism to synthesise the history of American urbanism operates as an architecture of control societies.  It will give particular emphasis to the showroom development of Seaside, Florida, and suggest that if it is the case, as Baudrillard wrote, that Disneyland is presented as imaginary in order to convince us that Los Angeles is real, then Los Angeles (and America generally) is presented as real in order to convince us that Seaside is even realer: that is, as kind of regressive dream space where the other is no longer a threat (because s/he no longer exists), and community is equated with the absence of politics.            

Keywords :civil society, the city, New Urbanism, ‘control societies’, community 
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Consuming without Paying: Stealing or Campaigning? The Civic Implications of Civil Disobedience around Access to Water

Corporate Social Responsibility

A citizen who buys fair trade coffee refuses to consume one kind of good and simultaneously chooses to support a substitute good that promotes fairer production methods is commonly regarding as engaging in virtuous behaviour, ‘ethical consumption’. What if the same individual refused to promote what she or he believed to be unfair production methods by withholding payment for, but continuing to consume, a good that had no substitute and was essential for survival? This paper will examine the civic potential in patterns of civil disobedience in relation to access to water services. It will draw on examples of such disobedience from Argentina, Bolivia, South Africa and New Zealand, where civil society organisations and ordinary consumers have mobilised systematically around collective civil disobedience to maintain access to water, primarily focused on payment boycotts but also including physical interference with water meters and pipes. 

These activities are waged in the name of social justice and human rights and the justice of maintaining access to an essential service on fair terms. They are also, in different ways in each country, integrally connected to a variety of legal and political actions that both directly and indirectly legitimate the civil disobedience, ranging from filing actions in small claims consumer tribunals or class actions through local ombudsmen to efforts to participate in international arbitration proceedings. The paper argues that illegal dimensions of social movement activity can be a vital aspect of effective political accountability when ‘outsider’ constituents lack both political bargaining power and the ability to switch strategies between international and national levels of governance. In order to be successful at the level of policy change,  ‘outsiders’ need avenues to both legitimate and routinize illegal strategies, and domestic legal institutions (ombudsman and, though rarely, regulators) can provide such avenues under certain conditions. In the absence of links to such institutions, however, civil disobedience can still generate routines, implicit understandings and tacit assumptions amongst its adherents that build collective identities significant for future trajectories of political accountability. 

Keywords: human rights- social movements - social responsibility
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“It’s an old saying – but you judge it all by the league table” (1) 

Impression management in football club financial reporting

Sports and Entertainment Law
The paper focuses on two distinct facets of financial reporting in European football clubs: first, the increasing use of narrative communication in the financial reports of British clubs and, second, the effects of the so-called salva calcio decree in Italy. Introduced by the Italian government, the decree effectively permits Italian clubs to amortise the asset of players’ registration rights over an arbitrary time period of ten years rather than over the length of a player’s contract, thus improving their reported financial position and performance. Although neither narrative reporting by British clubs nor the adoption of the salva calcio decree by Italian clubs has a direct cash flow, it is argued that both are forms of impression management, attempts to manage the impression a club makes on key audiences, and that they highlight the difficulty stakeholders and others face when trying to understand a football club’s financial results. Moreover, both examples demonstrate that it is simplistic to view financial reporting as a neutral activity; to view football club annual reports as some form of financial league table.
(1) Alan Hansen, former captain of Liverpool and Scottish internationalist, now employed as a football expert by BBC television, 5 May 2005. (http://news.bbc.co.uk/sport/hi/football/eng_prem/4508645.stm
Keywords: football clubs, financial reporting, impression management 
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‘The Charnel-house of Long-dead Experience: The Foundation of Law in Post-Liberal Societies’

Social Theory and the Law
Hegel in his famous preface to the Philosophy of Right, wrote of philosophy as always appearing on the scene too late. Like the Owl of Minerva, philosophy ‘first takes flight with twilight closing in’. This ‘out of time’ quality of the interperative act finds a counterpart concept in the Frankfurt School’s notion of second nature.

Second nature, a description of frozen or congealed history; the petrification of living processes into dead things, is a useful metaphor for Law’s relationship to the present. The Rule of Law is founded through repetition – it’s retrospective nature, generality and stability are premised on this and consequently, Law never exists entirely in the present. 

By drawing on the concept of second nature this paper will explore both the relationship of Law to the past and its ‘incomplete’ relationship to the present. In so doing the paper will examine the shifting relationship between the individual to the state, changes in the conceptions of Justice and  the links between the processes of modernization and the rule of Law. 

Keywords: Frankfurt School, Second Nature, Rule of Law, Neo-Liberalism
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The Mental Health Act, 2001- Unravelling the Irish Mental Health Statistics
Gender, Sexuality and the Law

This paper will apply the methodology of mainstreaming to the Irish Mental Health Act, 2001. Mainstreaming was developed as a tool to achieve genuine equality. As a theory mainstreaming accepts that policies and laws affect people differently, depending on their cultural and social circumstances. Therefore an act which on the surface appears gender neutral can lead to discrimination in its implementation. In order to discover hidden inequalities it is necessary to examine the legislation in practice. To this end the paper will focus on a statistical analysis of the Irish mental health system, as empirical work is central to a thorough mainstreaming project. This paper is a means of using the Irish experience in order to understand how mainstreaming works in practice. 

The decision to apply mainstreaming theory to the Mental Health Act, 2001 was reached on the basis of what appeared to be significant gender issues in the mental health field. A perusal of early feminist critiques of mental health law and the mental health system lead the reader to note a number of presumptions running through these works. Namely, that women predominate among those receiving psychiatric treatment, that women suffer primarily from depressive illnesses, and that married middle aged women are at greatest risk of requiring inpatient treatment for mental disorders. On this basis the feminist critiques argue that the mental health system is a patriarchy, which operates to control women through the use of psychiatry. It is important to note that these theorists were based in the U.S and U.K. However on analysis of the statistics it appears that Ireland does not conform to these presumptions, most significantly women do not form the majority of those in the mental health system. This raises questions about the viability of feminist theories of the mental health system as a gendered construct in a specifically Irish setting. 

Keywords: feminism, mainstreaming theory, mental health
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Complexity Theory & Socio-Legal Studies
Social Theory and the Law
The complexity theory paradigm is in the process of being taken up from the material sciences into the social sciences and humanities.  This article introduces complexity theory to a socio-legal audience, and considers the work of J.B.Ruhl as the first working through of the implications of complexity theory on socio-legal scholarship.

Keywords: complexity, emergence, law, self-organisation
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Corporate Social Responsibility: beyond the law, through the law, for the law

Corporate Social Responsibility

Corporate Social Responsibility (CSR) is usually presented as a voluntary gesture on the part of business, in the context of civil society and market pressures. Indeed CSR is often criticised as lacking the teeth of legally mandated controls. However, CSR is not only being driven by social and market pressures now, but increasingly by developments in law, and not only through legislation. Private law mechanisms such as tort and contract are also currently being used, often in subtle and innovative ways, to foster and enforce CSR. At the same time CSR may have a role to play in enhancing the effectiveness of legal regulation, which itself has limits. This paper explores the complex two-way interplay between CSR and the law. 

Keywords: business, regulation, corporate social responsibility, human rights, contract
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Gendered Parenthood and the Legal Boundaries of Family Diversity: an examination of Re.G
Gender, Sexuality and the Law

In this paper I want to build upon the arguments which I presented in a recent case note on the Court of Appeal’s decision in Re. G (1).  In Re. G, the Court of Appeal had to deal for the first time with a case involving a dispute over a child of a (lesbian) same-sex couple.  In granting the appellant, Ms. W’s request for a joint residence order, so as she could indirectly acquire parental responsibility, the case can be commended for affording recognition to same-sex relationships and parenting.  Perhaps less obviously, the Court of Appeal’s ruling should be further applauded for similarly recognising and giving legal authority to social parenting and active care-giving from non-biological parents, such as Ms. W.  Furthermore, having commanded unanimous agreement, Lord Justice Thorpe’s delivered ruling stands as a cogent judicial statement in support of the statutory trend towards relaxing the traditional parenthood and family-form boundaries, which legislation like the Children Act 1989 (under which this case was to be decided) has served to entrench.  However, while in the case-note I clearly welcome the ruling in Re. G, I simultaneously voice reservations about the extent to which family diversity has really been given recognition in the case.  I argue that as long as the trend of extending legal recognition to non-standard families remains based on the extent to which they reflect the valorized ‘sexual family’ model, traditional boundaries are unlikely to ever be totally relaxed, despite notable legal victories such as Re. G.  

In this presentation however, I want to build upon the sexual family argument, and explore some of the possible underlying gender dimensions to the case which become more apparent when we place Re. G in the broader context of law regulating parenthood (eg. The Children Act 1989, The Human Fertilisation and Embryology Act 1990).  In elaborating on and aligning this parenthood law, I argue that motherhood and fatherhood still remain defined predominantly through gender-based stereotypes, and speculate on how this case may have been decided if the parties involved had been ‘fathers’ as opposed to ‘mothers’.
(1)“Recognising Family Diversity:  the ‘Boundaries’ of Re. G,” 13(3) Feminist Legal Studies 323-336 (2005).  The citation for the case is Re. G (Children) [2005] E.W.C.A. (Civ) 462, hereinafter Re.G.

(2) See Fineman, M., The Sexual Family, The Neutered Mother and other Twentieth Century Tragedies (1995).

Keywords:  gender, parenthood, family boundaries, Children Act 1989, Human Fertilisation and Embryology Act 1990 
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Reasons to be fearful: litigation and liability for injuries sustained in ‘horseplay’

Sports and Entertainment Law
The basis of this paper is the recent English case of Blake v Galloway [2004] EWCA Civ 814, a negligence action that arose after the claimant, aged 15, was struck in the eye by a piece of bark thrown by his friend during lunchtime break. A finding of negligence was overturned on appeal, and while no criticism can be levelled at the Court of Appeal’s decision, difficulties arise through its presumption that the case was analogous to one arising from sporting injury. Dyson LJ stated that the similarities between the two – physical contact or the risk thereof; the making of instinctive decisions by participants in response to the actions of other participants; and the possibility that the physical activity results in a risk of physical harm – rendered the analogy a valid one, and the case was heard on the basis that it was tantamount to a sports injury claim. 

The author contends that what determines whether a particular activity is a ‘sport’ does not reside in those factors that Dyson, LJ articulated. Although it is tempting to regard an activity as a sport if it is played in accordance with formal or informal rules that may or may not be written down, an alternative is to consider the motivations, risks and rewards that attend its practitioners. What ‘makes’ a sport is the production of physical capital through physical exertion, and which in turn embodies a social, cultural and economic value. ‘Playing by the rules’ is not enough to render a physical activity a sport and ‘horseplay’ is not closely akin to sports practices. The rationale for the court’s perception of horseplay as akin to sport, as argued in Blake, was attractive on its face but unconvincing on deeper analysis.

The paper proceeds to a study of other recent ‘horseplay’ cases in common law jurisdictions, including Hunter v Perth and Kinross Council [2001] SCLR 856 and Murphy v Wexford VEC [2004] IESC 51, in order to show that (contrary to what was argued in Blake) there is no basis at common law for the contention that horseplay and sports practices are bedfellows, and that the argument to the contrary is not one that has been pursued in any of the other horseplay cases. This misconception about the nature of sports practices, when viewed in conjunction with counsel’s failure to cite the truly relevant cases from the UK and elsewhere and the Court of Appeal’s unhelpful comments in this case about the concept of reckless disregard, means that Blake carries with it the possibility of undesirable consequences for personal injury litigation arising from injuries thus sustained.

Keywords: Personal injury, accident-schools, litigation, horseplay, sport
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Procedural Challenges of European Integration: A contemporary study of adversarial and inquisitorial processes in Europe

Criminal Law: Doctrine and Theory 

The aim of this paper is to provide a comparative examination of criminal procedure as practised traditionally in the common law and civil law traditions and then to consider whether, under the influence of widening European integration it is still appropriate to think in terms of the classical dichotomy, or is each system informing the other so that we are experiencing, if not convergence, at least Europeanisation or harmonization of criminal procedure? Is there emerging what some writers refer to as an hybrid or mixed system? No attempt is made to evaluate the respective systems, merely to observe the ways in which each has influenced and borrowed from each other. In many ways the challenges have been greater for the common law and so the emphasis may tend to be on adversarial procedures.

Truth v Proof?

“It would be nice if proof and truth were synonymous and sought with equal vigour but ---we will see this is unrealistic.” (1)

Most lay people might be amazed that proof and truth are not synonymous in all criminal justice systems yet traditionally the civilian legal systems of European countries and the common law system of England and Wales are said to have diametrically opposed approaches to the determination of guilt in criminal law. What actually constitutes a serious crime is not very different in London. Paris, Rome, Madrid etc.,  but the arrangements under which criminal litigation has been conducted in European countries  have been radically different.

In the civil(2) inquisitorial systems of continental Europe the judge/examining magistrate has dominated proceedings in the pursuit of truth. In the common law world, where the adversarial/accusatorial system operates, it is the parties via their lawyers who dominate, pursuing it is said, “ an individualistic agenda”.(3) It is not their role to assist the court in reaching the truth,  they are merely concerned with proving their version  of events. The judge is not expected to take positive steps to elicit the truth; primarily he/she is charged with ensuring that the contest between the parties is conducted fairly-much like a football referee or cricket umpire at a match.

Thus although England and Wales are geographically part of Europe the differences in legal history and mentality are far greater than the length of the English Channel!
(1) Maguire et al, The Oxford Handbook of Criminology (2002 Clarendon Press), p. 1035

(2) Civil law refers to the civil law family not civil/private (cf) public law.

(3) D.Corker. 2002 NLJ 1741.
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Compensating Biodiversity Loss

Environmental Law

In contrast to pollution reduction aims, there are increasing calls for policy and law to require - as a minimum - 'environmental impact neutral' objectives. The prime example is perhaps 'carbon neutrality', but in relation to biodiversity conservation there are now many soft law instruments (ambitiously) advocating that, by 2010, a 'no net loss' objective be attained or significant steps taken towards. A central concern for the law is how to meet this objective whilst at the same time facilitating development. This paper assesses those measures that attempt to do so by requiring, after maximum levels of prevention and mitigation, ecological compensation if development is to be consented. The main focus is on the EC Habitats Directive (92/43). The paper considers a number of national case studies (mainly concerning port development) and Commission opinions under the Directive in which these laws have been put to the test. Also considered are domestic regimes where the issue of compensatory habitat arises (e.g. national planning law and policy as regards planning obligations / contributions, and the protection / conservation of nationally important sites) as well as comparative assessment of compensatory and offsetting requirements and practice, such as wetlands and conservation banking in the US. Ecological compensation raises a range of ethical, legal and ecological concerns about how best to maintain and improve ecological functions and services, and respect values, often over large distances of time and space, and about how ecological values and services are given weight in decision-making processes. The paper also considers the scope for habitat banking in the UK or EC as a mechanism to address, at a more strategic and (perhaps) ecologically-rational level, the provision of compensatory habitat. A tentative conclusion is that the Habitats Directive regime stands up to scrutiny reasonably well as regards the provision of compensatory habitat when, as a last resort, this is legally required, although problems exist with e.g. fragmentation and compensating more direct human interests such as recreational enjoyment. But the step-wise approach to decision-making (prevention, alternatives, mitigation, compensation) provides opportunities for the impact of development to be downplayed so that, perhaps too often, the legal trigger for compensatory habitat is never pulled. Habitat banking and other forms of flexible and strategic provision may provide a better alternative more in tune with at least certain aspects of current ecological theory, and may develop the law along a more habitat enhancing road.

Keywords: biodiversity conservation, EC Habitats Directive, compensation mechanisms, habitat banking
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How Effective is Human Rights Law?  A Case Study of the use of the Human Rights Act 1998 in relation to Domestic Violence.

Human Rights

This paper will assess the effectiveness of human rights law through the medium of a case study of domestic violence.  This is an issue that affects vast numbers of women and it would seem therefore that an examination of the potential of human rights law to make a contribution in this area casts new light on the effectiveness of the discourse of rights.  Domestic violence takes place between private individuals and therefore would not have come within the ambit of the traditional interpretation of human rights law.  Can human rights law only be effective in a “traditional” case of human rights abuse?  How well can it rise to the challenge of being used in relation to such an issue as domestic violence?
There are various ways in which human rights law can be utilised, however this body of law usually depends on a litigation approach.  In the United Kingdom, the European Convention on Human Rights has been largely incorporated into national law by the Human Rights Act 1998.  This paper will begin by examining briefly how the case law of the European Court could be used in relation to domestic violence. The paper will then discuss in detail the question of whether the UK courts could rise to the challenge of using the Human Rights Act in such a way as to be effective as regards the issue of domestic violence.  From an examination of the case law under the Act, this paper will demonstrate that the courts have recognised that violence against women in the home constitutes a human rights issue.  However, the paper will proceed to discuss the obstacles that may well prevent the Human Rights Act from being used effectively in relation to this issue.
Overall, this paper will argue that a litigation strategy has limited potential in seeking to use human rights law to contribute to the fight against domestic violence.  The paper will conclude by suggesting alternative methods of using human rights law that may prove more effective as regards this issue.

Keywords: Human Rights Act 1998, Domestic Violence, Effectiveness of Human Rights Law.
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Giving ‘voice’ to prisoners who may be innocent: unearthing counter-discourses subjugated by the Parole Deal

Miscarriages of Justice

This paper looks through a Foucauldian inspired ‘genealogical’ lens to the problem of life sentenced prisoners maintaining innocence and the obstacles that they face in making progression towards possible release by a ‘regime of truth’ derived from the Parole Deal that fails to acknowledge the fallibility of the criminal justice process and the reality that some prisoners maintaining innocence are, in fact, innocent. Instead, the official line of the entire post-conviction system is based upon, and confined by, a conceptualisation that all prisoners maintaining innocence are ‘in denial’ of their guilt, resulting in an untenable position and a tragic situation for prisoners maintaining innocence who may be innocent as they may never be released. In specific terms, the article builds on a private, but, yet, profoundly pragmatic and constructive discussion between the organisation Progressing Prisoners Maintaining Innocence (PPMI) and representatives from the Home Office and the agencies of the post-conviction system that explored the possible scenarios for why guilty prisoners may maintain innocence, which resulted in an acceptance by the official representatives present that some prisoners maintaining innocence may be innocent. In light of this, a typology of prisoners maintaining innocence is constructed to provide the basis for rethinking the current impasse. In addition, the paper draws from information about prisoners maintaining innocence that was obtained from a survey by PPMI on the key obstacles to progression, which was also provoked by the engagement between PPMI and the Home Office. This moves beyond a narrow analysis of a Parole Deal as conventionally understood, whereby the Parole Board present the only or greatest obstacle to prisoners maintaining innocence. On the contrary, account must also be taken of other parts of the post-conviction system in terms of the obstacles to progression that they present to innocent prisoners: probation staff who compose sentence plans; prison and psychology staff who inform prisoners maintaining innocence that they must confess their guilt; and, the Parole Board who play their part in, effectively, legitimating the wrongful conviction of the innocent in their refusal to look beyond their operational remit, and take seriously, and act upon, the complaints that prisoners maintaining innocence bring to their attention.

Keywords: Parole Deal, post-conviction system, innocent prisoners, wrongful conviction 
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Youth, Crime and Responsibility: Is Restorative Justice the way forward?

Children and the Law

This paper presents findings from empirical research with young offenders carried out at the Youth Offending Teams (“YOT”) of Brighton & Hove and East Sussex between October 2003 and November 2005.  The findings were drawn from attending 60 youth offender panel meetings; conducting 55 interviews with young offenders; interviewing the victim liaison officers from both YOTs; and less formal discussions with YOT workers, community panel members and the Referral Order co-ordinators. The research was designed to assess the impact and success of the introduction of Referral Orders into the Youth Justice system.  

This paper particularly concentrates on the issue of youth offending and the idea of instilling responsibility.  Referral Orders are a restorative approach, and as such a departure from previous more punitive measures used in youth justice.  The White Paper No More Excuses describes restorative justice as "restoration, reintegration and responsibility", describing responsibility as "young offenders and their parents facing the consequences of their offending behaviour and taking responsibility for preventing further offending".  This paper takes this description as a basis for exploring the idea of 'taking responsibility', asking what is really meant by this in the context of restorative justice, and whether Referral Orders are successful in achieving it. It particularly examines the use of Referral Orders with the very young offender (10, 11 and 12 year olds) and the specific problems presented by this very young age group.

Keywords: youth offending, restorative justice, responsibility
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Access to Justice: The Role of the University Law Clinic
Access to Justice

For decades, legal academics have contributed to debates about access to justice by providing important background information about the problem and suggestions for reform. However little attention has been paid to what academics might themselves do to help provide access to justice. The most obvious means of doing so is through the setting up and running of university law clinics which seek to address the legal problems of the indigent through representation, test litigation or legal education programmes (‘street law’). Unfortunately, however, the law clinic movement in the UK, has thus far been dominated by a desire to educate students rather than ensure access to justice. As a result the potential to assist those in need of legal services has been greatly reduced. Moreover, this educational orientation may also reduce the potential of law clinics to encourage students to seek legal careers devoted to enhancing access to justice. Accordingly, I shall argue that law clinics should put the community’s needs first and that the best way to do so is to operate on voluntarist basis, ie without students obtaining academic credit for their clinic work. Not only will this greatly increase the number of cases that can be addressed, but it also has important educational benefits for the students and may in some respects offer better services to clients. 

Keywords: student law clinics, access to justice, legal education.
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Imperial Violence: the Criminalisation of the Non-Western in Victorian England
Legal History
This paper is drawn from the author’s research into the early presence of the non-western within Victorian England. The paper seeks to identify how, and in what ways, the debate over ethnic identity acquired saliency during the different phases of black settlement in England, especially against the backcloth of the socio-cultural processes and the economics of colonialism. It is argued that, caught in the hub of empire, the ‘ayahs’, the ‘lascars’ and the domestic servants in England’s ports found themselves reconstructed as part of the ‘criminal’ class and subsequently subjected to disciplinary measures of social control and surveillance. With regard to the indigenous population, conceptions of the threat of the non-Western crystallised around the same popular images of ‘savagery’ and of moral degeneracy, a process reinforced in imperial fiction. A desire to ‘civilise’ and improve the peculiar habits of the non-Western followed directly from indigenous precedent. 
The aim of this case study is to provide a link with law’s past with its present, especially with reference to the status of minorities, to add to the continuing debate on postcolonial studies and critical race theory. 

Keywords: non-Western, Victorian England, empire, imperial fiction, post-colonial studies, critical race theory
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Jurisprudence as Self-Description: from Natural Law to Legal Positivism

Social Theory and the Law
Niklas Luhmann’s systems theory treats law, along with politics, economics, media and ethics, as systems of communication. His theory not only offers profound and novel insights into the character of the legal system in modern society, but also provides an explanation for the role of jurisprudence as part of that legal system. The authors seek to explore and develop Luhmann’s claim that jurisprudence is part of law’s self-description i.e. not a critique of or commentary on the legal system from an external perspective (scientific, ethical, philosophical or political) but part of the legal system itself; a particular kind of legal communication that orientates legal operations by explaining law to itself. This application of systems theory alters our perception of jurisprudence into a form that is appropriate to our understanding of its role within law in contemporary society. This paper deals with an issue that is central to most courses on jurisprudence: the relationship between natural law and legal positivism. We examine these theories as self-descriptions: communications generated within the legal system that explain itself, to itself. This enables us to explore developments in jurisprudence from the perspective of evolution within the legal system, rather than as a result of changes that occur in the rest of society.

Our starting point is to demonstrate how natural law reasoning operated not as a critique of law, but as a communication which facilitated the evolution of law. As such it was not simply an outside influence ‘on’ law, but formed part of law’s own operations. The key to this process is an understanding of how jurisprudence forms part of the everyday operations of a legal system. In the case of natural law, prior to the 19th century, the sense of what was unjust was not found outside of law, and applied to law, but a construction of the law itself. The appeal to justice formed a routine element in legal argumentation, which increased the ability of law to evolve. The peculiarly internal nature of this appeal to justice arose from the need for its participants to understand changes in the law as a process of continuity. Such self-description allowed law to evolve when it lacked the structures necessary for routine change to take the form of legislation. However, once the process of legislation developed to the point whereby the legal system experienced itself as undergoing routine, particular and frequent change, the legal system’s self-observations and self-description were reconstructed, with positivist theories of law being generated. Such generation, rather than being a reflection of a contrasting outlook, was rather part of law’s internal evolution, generated by its own routine communications. This paper will also explore the limitations of positivist legal theory as self-description and as an observation of law’s changing practices, which limitations explain the continued use of natural law communications within jurisprudence as self-description of the legal system’s current practices.

Keywords: Jurisprudence, Self-Description, Natural Law, Legal Positivism, Evolution

Alan Norrie, King’s College London, UK
War Crime and the Failure of Law: Arendt, Jaspers and the Ontology of Guilt

Criminal Law: Doctrine and Theory 

What happens to guilt when a whole community thinks that the palpably wrong is acceptable? This was the problem Hannah Arendt found in judging Eichmann to be responsible for his crimes. It is also a problem in other war crimes trials, where the 'tu quoque' argument is used to attack the prosecuting authorities for their own dirty hands or selectivity in prosecutions. Jaspers's essay on German guilt also shares something of this problem, but there is a way of reading Jaspers against the grain of his own argument to a more fruitful conclusion. In so doing, meta-ethical questions about the nature of moral judgment are raised.

Key words: war crimes; collective guilt; Arendt; Jaspers
Kenneth McK. Norrie, University of Strathclyde, UK

Enacting and Implementing the Civil Partnership Act 2004: A Scottish Perspective
Family Law and Policy

This paper will look at the legislative history that led ultimately to the enactment in 2004 (by the Westminster Parliament) of the Scottish parts of the Civil Partnership Act 2004, and its subsequent amendment by the Family Law (Scotland) Act 2006.  It will then examine the extent to which this Act can be said to represent a replication for same-sex couples of what is available for opposite-sex couples or whether it is the creation of a new institution sui generis which is free to develop along its own lines and in response to the needs of same-sex couples.

Keywords: civil partnership, Scottish law and policy, families, same-sex relationships.

Mark O'Brien, The Human Rights Research Centre, Sheffield Hallam University, UK
Rave On: Policing the Counter-Culture in the Information Age

Information Law

The development of technology has had a wide-ranging, well-documented impact upon many aspects of the administration and practice of policing, and crime detection and prevention.  This paper seeks to explore the policing of groups in society sometimes characterised as 'counter-cultural' - in particular, travelling people and the rave phenomenon - and by drawing upon empirical research examines the impact of technology upon police practice and human rights. 

Keywords: Technology, Policing, Raves, Travellers, Human Rights.

Catherine O’Rourke, Transitional Justice Institute, University of Ulster, UK

Gender and Constitutionalism: Examining Law as a Mediating Factor in Feminist Engagement with the State

Gender, Sexuality and the Law

While feminist analysis of windows for influence within the state have focused on femocrats, electoral quotas, national women’s machineries, and more recently, equality ‘mainstreaming’ processes in policy formulation; constitution-making, entrenched rights, judicial oversight mechanisms, and legal reform processes are also potential sites of influence for feminists. The interplay of law, politics, and democracy has created an increasing role for constitutionalism in addressing and resolving the political conflicts of the day. The breadth of popular mobilization to intervene in periods of constitutional upheaval and (re)design attests to the significance of these moments in determining the social, political, and legal dispensation to follow. While feminist legal theory has sought to address the role of law in constructing gender and reinforcing gender norms, and women and democratization literature has focused on the voluntaristic nature of women’s social mobilization, there has been little sustained analysis of law and constitutionalism as a mediating factor in the intersection of women’s movements and the state. 

This paper will examine women’s mobilization within the context of the growing role of constitutionalism in facilitating political change, examining the way in which this dialectical relationship with constitutional reconfiguration influences the strategies and tactics of women’s movements, and women’s mobilization in turn impacts on the terms of constitutionalism. While focusing primarily on the ongoing transition in Northern Ireland, the paper will also draw on the experiences of women’s movements in other transitional contexts, with a view to informing wider debates concerning law as a mediating factor in feminist engagement with the state.
Keywords: constitutionalism, women’s movements, transition
 

Opi Outhwaite, Robert Black, Angela Laycock,  Centre for Empirical Studies in Law and Regulation, School of Humanities, University of Greenwich, UK
Pluralist influences on pesticide law and regulation: models for health and environmental protection in developing and transitional countries.

Environmental Law

Traditionally, studies on regulatory compliance have assumed a straightforward relationship between the regulatory authority and the regulated community based on the governing legislation.  However, there is increasing interest in the literature on regulatory theory on factors beyond the legislative framework that influence the success of regulation.  In examining pesticides control as a key component of health and environmental protection, this paper reflects on some of the key issues and constraints in pesticides control and how these might be addressed.  Reference will be made to research and advisory work in the field of pesticides control in several countries in Central America, Africa and Europe encompassing both common law and civil law jurisdictions.  In the context of law in development several issues will be presented including the involvement of the regulated community as key stakeholders, achieving a broad advisory base for decision making, varying concepts of delegated authority for inspection and enforcement and competing technical standards and regulatory requirements.  The paper highlights the need to examine the nature of the administrative authority, the role of non-government actors in determining underlying policy, possible conflicting sources of legal authority and impacts of this on government actors and modes of implementation and enforcement of the law as well as the statutory provisions themselves.

Keywords: Regulation, pesticides, developing countries, enforcement, environment

Seema Patel, School of Biomedical and Natural Science, Nottingham Trent University, UK
The Value of Sport versus Inclusiveness: The Legal Regulation of Transsexuals in Sport

Sports and Entertainment Law
In modern times, the traditional distinctions and divisions between man and woman has posed many practical problems particularly for the law, as human rights values have increased considerably and equality is a more prominent agenda. Segregation has been challenged under discriminatory behaviour as a result of the struggles in relation to race, disability, ethnic origin, sexual orientation and gender. Within this modern development, the law, medicine, science and society have had to evaluate ‘how to integrate persons born into one sex who transform themselves into the opposite sex.’ 

The subject of male to female and female to male transsexuals is a significant but stigmatised area. As a result of these partitions in society, their integration has been slow and resisted. It is only recently, through the passing of the Gender Recognition Act 2004 (GRA) that Britain has legally recognised transsexuals in most aspects of their lives. 
However, the world of sport remains draped in customary values of men and women and ethical standards of fair play and a level playing field. In an attempt to protect these values, the regulation of sport has been exclusionary in nature and often at the cost of minority groups. Men and women; the old and young; the fully able and disabled; nationals and foreign players have all been segregated in order to uphold these values.

Transsexuals are no exception as their complex physical and psychological make up, challenge these notions. With the emergence of the interlink between sport and human rights, their integration introduces the problem of balancing the essence of sport, including traditional values that are intrinsic to the outcome of sport, against the broader societal concept of inclusiveness, that reaches beyond the rules of the game and instead becomes a matter for the law and governance of society as a whole. 

This paper evaluates the two competing interests and attempts to deconstruct both arguments in order to ascertain whether they are legitimate aims and objectively reasonable. Amongst the huge ambiguity that surrounds these individuals, it is hoped that this discussion will distinguish between genuine concerns and mere assumptions that have been formulated as a result of the stereotypical perceptions of sex and gender in society and ultimately sport. This paper seeks to consider the veracity of the current legal approach and the extent to which the legal regime governing this area is consistent and justifiable.

Keywords: transexuals in sport, human rights, inclusiveness, stereotyping
Alan Paterson, the Law School, Strathclyde University, UK
Keeping Solicitors to Account; Auditing/Assessment of Solicitors Accounts

Access to Justice

This paper focuses on the seemingly unpromising field of the mechanisms in Scotland for providing public protection from excessive legal fees. In fact, this area raises acute issues of conflict of interest, public protection, competition policy, access to justice, information asymmetry and actor entrepreneurialism beneath a veneer of arcane gentility. The paper will outline the Panglossian structure  and framework  for the taxation and assessment of lawyers’ accounts. It will discuss the operation of Zukerman’s “rachet effect” in the Scottish arena and explore the avenues for reform.
Keywords:  Lawyers, Fees, Public Protection

Geoff Pearson, University of Liverpool, UK
Researching the Hooligan: Ethical Issues Arising from Covert Participant Observation in Football Crowds 

Sports and Entertainment Law
Participant Observation has long been the method of choice for social scientists carrying out research into ‘football hooliganism’, with most researchers embarking on either fully or partially covert forms of the methodology. The football crowd provides a research field that is highly accessible to the participant observer, but usually only for one who is prepared to partially or completely disguise their purposes.  As a result, the researcher must grapple with a number of serious ethical dilemmas including bias, the right to privacy, anonymity of research subjects and their own conduct in a field where they may be required to commit criminal offences. 

Although there are a number of papers on the ethics of CPO and some guidance on ethics is provided by bodies such as the SLSA, it would appear that the final decision on whether to embark on such research is left to the individual researcher to determine whether CPO is the only method available to acquire the data and whether the data is of sufficient value to justify the conduct. This paper will utilise the author’s own 11-year experience carrying out socio-legal CPO in football crowds to illustrate some of the ethical issues and ask the question of whether the ‘end justifying the means’ can ever legitimise academics embarking on ethically ‘dubious’ research methodologies.

Keywords: Sport, Public order, ‘hooligans’, methodologies, socio-legal research, participant observation, ethics

Richard Percival, Law Commission, UK

Housing: proportionate housing dispute resolution -  A Law Commission Issues Paper
Access to Justice

1.1 The Law Commission’s Rented Homes final report and draft bill will set out a coherent scheme for tenure law. But however much substantive housing law is reformed, there will always be disputes. The DCA has asked the Law Commission to review the law and procedure relating to the resolution of housing disputes in terms which enjoin the Commission to take a broad and socio-legal approach to the subject matter.
1.2 The purpose of this session is to contribute to the debate in advance of the publication in April of an Issues Paper for consultation.

1.3 Drawing on socio-legal learning, our starting point is that disputes are not just a matter of law and legal rights. Rather they are shaped and constructed by the procedures available for their resolution and by the information people have about how their problems may be resolved.

1.4 The Issues Paper attempts to take these theoretical insights into dispute resolution and apply them in practice, to improve the housing dispute resolution system as a whole.  We consider that a good, or to use the DCA’s expression,  “proportionate” system, is one that is based upon, and strikes an appropriate balance, between an explicit set of underlying values.

1.5 Our main proposed innovation, “Triage Plus”, is a function that would provide the fulcrum of a reformed system of housing dispute resolution, with three principal functions: 

Signposting – informing people of their options and directing them to the appropriate resolution method; 

Oversight – offering feedback to the resolution methods, piloting new forms of dispute resolution and occasionally taking action itself; and 

Intelligence Gathering – developing a knowledge bank to aid the oversight and signposting roles.

1.6 Part of the role of triage plus would be to encourage or direct individuals to the best dispute resolution mechanism for their needs. We consider in particular the greater contribution that could be played by managerial responses, ombudsmen and mediation. We also discuss the advantages and disadvantages of specialist as against generalist adjudication fora, and of courts against tribunals

1.7 The broad questions in the Issues Paper are only a starting point. We will need to go on from them to also consider more fully questions such as institutional design – who should perform the triage plus functions? – resource allocation, accountability and so on.

Keywords: housing disputes, ‘triage plus’, mediation, ombudsmen, managerial responses
John Peysner, Nottingham Trent University, UK
Costs in the Employment Tribunal

Access to Justice


Costs in the employment tribunal, in contrast to civil courts, do not 'follow the event'. In other words, winners do not normally receive their legal costs from the loser. Costs awards against a party are rarely made and are reserved as a mark of egregious conduct. Accordingly, they have an important compliance function within tribunal
procedure. However, some parties against whom costs are awarded have exploited an aspect of general cost law (the indemnity principle) to avoid paying a costs award and therefore gain a windfall. This paper examines how this not only damages the compliance function and the orderly conduct of the administration of justice but also limits access to justice.


Keywords: costs; indemnity principle; compliance; administration of
justice; access to justice

Christine Piper, Brunel University, UK
Investing in children: rationing and risk

Children and the Law

We currently have a raft of initiatives that - it is claimed - will improve the lives of children. There are two policy strands which have been very important influences: policies around child protection and also the social inclusion agenda with its focus on investing in children. In particular, Every Child Matters (2003) and Youth Matters (2005) have proposed new systems and opportunities for delivering services to ensure optimum outcomes for children and young people, and the Children Act 2004 provides a new legal framework for implementing some of these policies.  This paper will discuss the likely success of such policies in the light of what we know about the political and legal means by which legislation about, and expenditure on, children is rationed. 

It will also focus on the significance of a third policy strand, that  stemming from criminal justice concerns, evidenced in the work of youth offending teams and the proliferation of early intervention projects as part of their remit. It will then assess the likely significance on the provision  of services of an explicit and wide-ranging investment agenda before reviewing the disadvantages to children of a focus on risk in the delivery of services.  The paper will argue that, whilst the current political use of the concepts of investment and risk in relation to these initiatives may indeed result in an increase in public expenditure on children and young people, there are serious implications of which we need to be aware. 
Keywords: youth justice, social inclusion, child law, risk, early intervention 

Sue Prince and Sophie Belcher, University of Exeter

ER or ADR? The Small Claims Mediation Pilot at Exeter
Access to Justice

A Parliamentary Select Committee have recently reinforced the role of the small claims court as an informal, low cost and speedy avenue for the resolution of disputes for consumer, businesses and other litigants. (Constitutional Affairs Select Committee, First Report, The courts: small claims HMSO, Dec 2005).  

The Department of Constitutional Affairs have specific targets in relation to the small claims court, aiming to reduce the number of claims that need to be resolved by way of a hearing and to increase the emphasis on ADR in line with the overriding objective of the CPR.  For this reason the DCA are currently running 3 pilot projects in Manchester, Reading and Exeter to test and evaluate different methods of ADR.  This paper is presented by the research team for the Exeter pilot.

The small claims mediation service at Exeter has been running since the summer of 2002. At its inception it was the only discrete small claims mediation scheme of its kind in the UK. The DCA fund mediators provided and trained by the Devon and Exeter Law Society to conduct half hour, time-limited mediations for litigations who either volunteer or have been referred to mediation at allocation stage.  This research has been funded by the DCA to evaluate a pilot scheme which began in the summer of 2005 and ends in the summer of 2006.  The paper considers some of the report’s interim findings:

· The structure and organisation of the scheme;

· The effectiveness of mediation as a method of resolving disputes;

· The nature of time-limited mediation;

· The satisfaction of parties attending mediation sessions at the court;

· Whether the scheme is an effective use of court resources.

Keywords: mediation, small claims, civil litigation, court, empirical research
Rebecca Probert, University of Warwick, UK

Keeping a roof over the family: dealing with claims by third parties
Family Law and Policy

Families may give little thought to the precise ownership of the family home in their day-to-day life, but even intact families may have to face the issue if there is a dispute with a third party such as a bank or other creditor. The rights of family members depend largely on three overlapping factors: the nature of the claim, the nature of the family, and whether or not the property is co-owned. In some areas protection for the family home has been developed, but such developments are undermined by the potential for alternative claims to be brought – for example, the fact that the interest of a person in actual occupation of the property has the status of an overriding interest does not prevent action being taken under the Trusts of Land and Appointment of Trustees Act 1996, and, similarly, a mortgagee may choose to take steps to bankrupt the mortgagor. This makes it important to examine which regime offers the least protection, since this is the one that is likely to be the most attractive to third parties. This paper considers two possibilities: where sale is sought by a trustee in bankruptcy and where it is sought by a creditor. It suggests that an unrealistic approach to the family home has contributed to a system that does not operate as it was intended to do. 

Keywords: family home, creditors, bankruptcy.
Rebecca Probert, University of Warwick, UK
Marriage, religion and the law 

Legal History

The Clandestine Marriages Act of 1753 allowed only Anglicans, Quakers and Jews to marry according to their own religious rites. It has been widely assumed that this was a restriction on earlier practices and that couples who belonged to other denominations continued to celebrate marriages in their own way. The reality is rather different. 

First, the evidence suggests that few denominations conducted their own marriage services even prior to 1753. One reason for this may have been the fact that a non-Anglican wedding was not regarded as a full marriage: it had only the status of a contract per verba de praesenti and therefore did not carry full legal rights. Courts were increasingly reluctant to uphold such contracts even prior to the 1753 Act. The fact that the 1753 Act was largely consolidating existing practice also explains the special treatment of Jews and Quakers: Jewish marriages had previously been regarded as a matter of Jewish law and subject to special rules, while Quaker weddings had a somewhat different status to those of other dissenting denominations as a result of their litigation tactics in the 1660s.

Secondly, it is clear that most couples complied with the 1753 Act and married according to the rites of the Anglican church. This is supported by contemporary discussion and by the evidence from the parish registers, in particular a study of Catholic couples who married at Coughton in Warwickshire in the second half of the eighteenth century. Every single one of the ninety-five couples who went through an invalid Catholic ceremony of marriage also went through an Anglican ceremony within a few days, so that they were married to the satisfaction of both the law and their own consciences.

To conclude: there was greater conformity with the law both before and after the 1753 Act than is generally assumed.

Keywords: marriage laws, religion, dissenting denominations
Anne Quema, Acadia University, Canada

The Right to be Heard
Children and the Law

In considering whether the child can give his or her consent or make his/her views known in court, the law is confronted with a dilemma: granting the child autonomy may infringe on parental rights. The law has at its disposal two solutions: it can either be invested with parental authority, or it can invoke the principle of reason in order to allow the child to be involved in legal proceedings. In this case, the law determines whether the child is Gillick-competent. These two approaches indicate that the law remains haunted by a patriarchal doctrine insofar as the Gillick-competent child is the product of a legal system which, far from granting legal autonomy to the child, maintains that in order to be heard, the child must speak the language of the law, that is to say, the language of reason.

Having rhetorical authority and reliability depends on the ability to display understanding and intelligence: are we dealing with a commonsensical approach on the part of the law, or do we have a prescriptive approach that leads the law to be enmeshed in unsolvable contradictions and to be disconnected from a psychological and complex reality? In order to shed light on this patriarchal legacy of legal concepts, I will analyze two literary narratives that explore the relationship between ethos, language, and the child: Hill’s I’m the King of the Castle (1970) and Lesley Glaister’s Honour thy Father (1990). These novels reveal the persistence of a family culture that assumes that children do not have access to truth simply because they cannot. I will explore the ways in which narratives function as symptoms of cultural deafness on the part of the law, and how they might contribute to the cultural practice of listening to children.
Keywords: children, rights, norms, identity, literature.

Simon Rahilly, School of Applied Social and Community Studies, Liverpool John Moores University, UK
Remember Cathy? The continuing role of social services in housing homeless children.

Children and the Law

It is now nearly 30 years since the Housing (Homeless Persons) Act 1977 gave duties to local housing authorities to secure housing for homeless people. But those duties were qualified and the duties of social services to protect children in need have ensured that they retained a continuing involvement in the search for accommodation, (for example when children live in families which have been determined to be intentionally homeless). More recently, the social exclusion agenda has both extended the duties of housing authorities for 16 and 17 year olds as well as given clear duties to social services for care leavers. This paper seeks to review the continuing role of social services (now reconstituted as children’s services) in the provision of accommodation for homeless children, and the uneasy boundary between the Housing and the Children Acts.

Keywords: children, homelessness, social services.

Andreas Rahmatian, School of Law, University of Stirling, UK
Psychological aspects of property holding and acquisition

Social Theory and the Law
As a working definition of property rights for the present discussion, we could say that property rights are a legally recognised (or, from a legal positivist view, legally created) interpersonal relationship in respect of certain objects, whether tangible or notional (referred to as “property”), and this relationship confers a power over other persons by virtue of potentially or actually exercising exclusive power over such objects. It is rather obvious to examine what the nature of such powers and the reasons for their existence might be. Although property lawyers and theorists were always interested in the legal doctrinal construction of property rights and the development of various (legal, political, moral, economic) justifications of property rights through the course of history, they very rarely looked into possible psychological roots of property rights and the powers they entail. Similarly, psychologists (whether with a focus on individual or social psychology) provide numerous models for the explanation of a person’s behaviour and the social interactions of humans, but they very rarely touch upon property rights at all, and if so, only in brief passing comments. In the Enlightenment, it was especially the Scottish jurist and judge Lord Kames who put forward a justification of property rights not only on moral, historical and economic, but also psychological, grounds, and it is of interest to compare his speculative comments with results of modern psychological research. There is only one extensive study on the social psychology of property which appeared 75 years ago (Beaglehole 1931), and there does not seem to have been a similar undertaking more recently. However, it is worth looking into modern research of individual and social psychology whether some of their findings can be used to explain a psychological basis for the existence and importance of property rights, even where such studies do not specifically refer to property, which is clearly not in the focus of psychologists’ interests at present. This paper will examine why it seems to be important to “own” or have possession, or, especially in the context of intellectual property, why there is a need to turn an entity or creation into “property”, or to produce “brands” as a type of property, and whether there are psychological reasons behind these phenomena which are reflected in the law.  This would also include a discussion of the role of property and ownership in the development of children, and the importance of property and power conferred by property in social interactions, marriage and family.

Keywords: Property rights - psychology and property - property theory - intellectual property

Miguel Ángel Recuerda Girela, Department of Administative Law, University of Granada, Spain 

 SEQ CHAPTER \h \r 1The Precautionary Principle as a General Principle of Law

Administrative Law
The western world has experienced a formidable transformation during the last century which few dreamed possible in earlier times. The economic and social well-being of the developed countries is a reality dependent on many factors; among these is the spectacular development of science and technology. But the highway of progress has been built during most of the twentieth century without proper attention to technology’s "collateral effects" or what others have called the “threats of side effects". Paradoxically, while technological development has eliminated numerous barriers and reduced innumerable hazards that have historically afflicted the human race, it has also brought about newer, more sophisticated hazards that are the source of so-called technological risks. These new risks can only be managed with the very science and technology that created them, since "science and technology are as much the source of the impacts as the means for their elimination or reduction". Issues such as global warming, toxic spills in the sea, biodiversity loss, and the health effects of increased electromagnetic radiation and of the emerging biotechnology, to give only a handful of examples, have become major social concerns in the last few decades. 

Faced with these technological and global risks characterized by scientific uncertainty, the collective response in the last third of the twentieth century has been the construction of the precautionary principle.

As we have said in other places, the techniques of limitation that have been developing by Administrative Law, and that have had greater or smaller intensity of effect depending on the different political conceptions of the State in which they have been configured and applied, have sustained, in many cases, an obligation of precaution or prudence that has been assumed as much by legislators contemplating it in regulations as by Public Administration in applying them.

Keywords: precautionary principle, risk, uncertainty, responsibility, general principles
Alan Reid, Robert Gordon University, UK
The development of Radio Frequency Identification Tag technology and its implications for the Internal Market of the European Union. 

Information Law

The technology promises to transform the supply chain, through increased efficiency, stocktaking accuracy and ultimately lower costs for consumers. RFID technology creates a variety of potential concerns for the European Union. Firstly, RFID tags create human rights concerns. The privacy of consumers of RFID enabled products may be violated which will seriously undermine consumer confidence in the trustworthiness of commercial organisations. Secondly, the unitary ethos of the Internal Market of the European Union may be jeopardised through the re-nationalisation and compartmentalisation of the Internal Market. Such tensions in the Internal Market may be created through State action or through the activities of private undertakings. RFID technology is in its infancy, however, the speed of technological development in this area will require a legislative response from the European Union in thenear future.      

Keywords: RFID, Human Rights, Privacy, Internal Market, Competition

Kiron Reid, School of Law, University of Liverpool, UK

Police Governance in Britain and Bulgaria.

Criminology

This research considers the development and reform of police accountability in Bulgaria compared with the police reform agenda in the England and Wales and the wider British Isles. The paper will review the control of the police force and police complaints in Bulgaria and consider lessons for Britain from recent and planned reforms.

The research is based on interviews with senor Ministry of the Interior officials and advisers, the Deputy Director of the National Police and NGO activists in Bulgaria as well as examination of legal and other sources relating to the police. The Bulgarian police are currently controlled nationally, in a highly centralised system inherited from the Communist era. The degree of centralisation and direct political involvement is astounding compared even with the increased powers for and direction by British Home Secretaries over the past decade and the creation of national policing bodies. However with the move to fewer police forces, the advent of the Serious Organised Crime Agency and even calls for a national police force in Britain, some of the issues considered in the Bulgarian transition may be relevant to how policing structures develop here.

As a candidate country for EU membership however the desire to modernise to be ready to join the EU has been a key driver in police reform. There has been a move away from the traditional military style approach and some of the implications of this will be looked at. Just as with improved safeguards in PACE in the 1980s it has taken a long period of time for some police officers to adapt to policing in a democracy and the pace of change now is very great, particularly an emphasis - again in large part due to EU insistence - to tackle corruption and attitudes to corruption of both police officers and the public. The Bulgarian police are beginning to adopt a more western approach to policing, with the introduction of neighbourhood policing initiatives similar to those in Britain as well as the adoption of safeguards to reduce complaints that would be familiar to those considering current human rights standards in western Europe. The country has worked with and learnt from police forces across the EU including Germany, Spain and France as well as Britain and has been able to adopt features of the policing models from these different countries as considered suitable - 

including apparently copying the Spanish due to their reputation for administrative efficiency and the German model of border controls. The paper will further consider some of the unresolved issues of police discretion and control at local level, discrimination and complaints.

Keywords: police governance, UK, Bulgaria, discrimination, complaints
Graham Ritchie, Unit for the Law of Children and the Vulnerable, Anglia School of Law, Anglia Ruskin University, UK

The Education Minister and the Disqualified Teachers

Labour Law

( An overview of the U.K. legal and administrative framework for the disqualification of teachers and child care workers. Is it compliant with the European Convention on Human Rights)  

The recent media coverage directed to the Secretary of State for Education and Skills, Ruth Kelly, and her authorisation of the employment, as teachers, of some persons, who appear on the Department of Education List,(List 99), draws attention to a number of employment, jurisprudential, and constitutional issues. People who appear on List 99 are considered to be a risk to children.

The employment, jurisprudential, and constitutional issues that arise are a consequence of the Human Rights Act 1998 which introduced into U.K. domestic law the European Convention on Human Rights, (ECHR).

After the political excitement, caused by the press discovering that some teachers on List 99 have been authorised to continue to work in schools, has died down these issues remain unresolved.

A survey of the current administrative and legal structure that exists in the U.K. and Europe generally for the documenting of persons considered to be a risk to children is a first step in a consideration of these issues.

It is timely to consider the compatibility of the current U.K. administrative and legal structure with the European Convention on Human Rights.

This paper will describe the U.K. administrative and legal structure for documenting persons considered to be a risk to children and then assess that structure in the light of the supra-national law embodied in Article 6 of the ECHR.  

Keywords: Disqualified teachers, lists, human rights

Judith Rowbotham, Nottingham Trent University, UK
An impartial legal gaze? The Baroda Crisis of 1875

Legal History

Now generally dismissed as a footnote in imperial history, with constitutional implications for the operations of the government of India and relations with the princely states, the Baroda Crisis of 1875 was, at the time, something which galvanised public and legal opinion throughout the empire. It has long been a truism that the British, in the days of empire, 'respected' native or indigenous law as much as possible. Scholars are now revisiting that assumption, however, and as part of that reassessment, the events in Baroda in 1875 deserve to play a significant part. The Gaekwar (or Maharajh) of Baroda was accused of attempting to murder the British Resident, Colonel Phayre. Eventually, a Commission of Enquiry was set up, with three 'European' and three 'native' Commissioners, to explore the Gaekwar's 'guilt'. What does the operation of this Commission, the nature of the witnesses and the quality of the evidence say about the exporting of a British (English) legal culture to the empire?  This paper explores these key issues. 

Keywords: Imperial history, Baroda Crisis, British (English) legal culture, Empire
Philip N.S. Rumney, Sheffield Hallam University, UK
The Effectiveness of Coercive Interrogation

Human Rights

In his 2002 book Why Terrorism Works, Professor Alan M. Dershowitz suggested that there might be a case for the use of judicially authorised warrants that would allow authorities to use non-lethal torture against terrorist suspects, as a ‘last resort’ in order to save the lives of people in imminent danger. Since then, a growing number of scholars have considered the efficacy of torture in such circumstances. Indeed, Posner and Vermeule recently argued that: ‘[a]mong legal academics, a near consensus has emerged: coercive interrogation must be kept “illegal,” but nonetheless permitted in certain circumstances.’(1). Thus far, much of the scholarly discussion has been concerned with the procedural, legal and philosophical issues raised by coercion. Only limited attention has been given to the issue of effectiveness. Those who have explored the use of coercion as a tool of interrogation appear convinced that it works. For example, Bagaric and Clarke claim that: ‘[t]he main benefit of torture is that it is an excellent means of gathering information’(2) and Dershowitz claims that torture ‘sometimes works, even if it does not always work’ (emphasis in original) and that ‘there are numerous instances in which torture has produced self-proving, truthful information that was necessary to prevent harm to civilians.’(3) 

This paper will consider a key issue: does coercive interrogation work in producing timely, reliable, life-saving information? In order to answer this question it is necessary to consider evidence from a range of disciplines including law, history and psychology. This evidence suggests that there are individual instances when coercion does produce timely, reliable information. However, such an inter-disciplinary analysis also suggests that the problems associated with the use of coercive interrogation render it largely ineffective (4). These understandings have been largely ignored by the current scholarly discussion of coercive interrogation within the United States and elsewhere. The purpose of this paper is to explore these wider understandings of coercive interrogation in order to better inform the current debate and its ‘near consensus.’       

(1) Eric A. Posner and Adrian Vermeule, Should Coercive Interrogation Be Legal? University of Chicago Public Law and Legal Theory Working Paper No. 84, 2 (2005).

(2) Mirko Bagaric and Julie Clarke, ‘Not Enough Official Torture in the World? The Circumstances in Which Torture Is Morally Justifiable,’ (2005) 39 University of San Francisco Law Review 581, 588-589. 
(3) Alan M. Dershowitz, Why Terrorism Works:  Understanding the threat, responding to the challenge 137 (2002).
(4) For detailed discussion, see: Philip N.S. Rumney, ‘The Effectiveness of Coercive Interrogation: A Reply to Bagaric and Clarke,’ [2006] University of San Francisco Law Review (forthcoming).
Keywords: terrorism, torture, interrogation, human rights

Philip NS Rumney, Law Division, Sheffield Hallam University, UK
Male Rape within the Criminal Justice System
Sexual Offences and Offending

This paper examines legal issues that arise in the context of male rape. The prevalence and impact of male rape will be placed within a legal context by examining the treatment of victims by the legal process. This will include an explanation of how societal stereotypes and ignorance of male rape may hinder law enforcement. This analysis will be based upon the existing published literature, along with previously unpublished interviews that have been conducted with a small number of men who have reported their experience of rape and sexual assault to the police. It will detail their experiences at the hands of police officers, as well as other criminal justice professionals, including forensic medical examiners, prosecutors, defence counsel and judges.

Finally, this analysis will be placed in the context of our current scholarly understanding of male rape and sexual assault. It will stress that any analysis in this area must recognise the limitations of existing sources and the importance of evidence-led analysis.    

Keywords: rape, attrition; rape myths  
Philip Ruthen. Birkbeck College, University of London, UK 

Electroconvulsive Therapy (ECT) - the imposition of ‘Truth’?

Medical Law

“In the context of inter-professional rivalry over the domain of the mind, the 1920’s saw psychiatric experimentation and research into a number of different ‘shock’ treatments which induced either a coma or convulsion in the patient. In the following decade electroconvulsive therapy (ECT) was introduced.” (1).

 It will be argued that in the contemporary psychiatric domain where this particular ‘physical’ treatment is used, the subject is antagonistically related, being placed in a ‘clinical’ yet non-‘clinical’ position where a convergence of disciplines competes. The passing of an electric current into the brain as an ‘emergency’ treatment to aid recovery for severely depressed patients belies a situation where from the 1990’s ECT gained a further momentum of wide-spread usage. This is despite the admission by the Royal College of Psychiatrists in a document of 1989 that ‘the anti-depressive action of ECT is obscure’ (2).  Frequent citings of memory loss and other disabling features are made by people who have received the treatment, backed by other medical analysts who claim effects are achieved via iatronic brain damage in the areas responsible for memory (3).

 Understanding where the moral mandate to care is based and how concepts of care are constructed may reveal origins of intrusive hegemonic ideals in the socio-economic and cultural domains. The explicit statements from UK government social policy directions emphasise the ethical and legislative/regulative mandate in respect to the rights and diversity of people and their experiences. Crucially, in this particular practise, and the wider mental health domain, the subject is viewed as autonomous, yet is paradoxically being exposed to a generic system of care. Electroconvulsive therapy becomes a politicised zone for the appropriation of reason, and attempts to contain concepts of care and rights with a ‘medicalised’ hegemonic theory of subject and ‘unreason’. These spaces need negotiation, and permissions to be traversed. The elements of ritual, custom, and intensive time from staff in contact with the patient means these and the differing permissions and consents required become a performance in themselves before, during and after the administration of the ECT current.

This affects the essential relations between simultaneously internalised and externalised self-referential identity and resistance/oppression – a rights-orientated ethic. Outreach, and in-reach of care by ECT, in such mental health enforcement may be both commodifying, and used to identify, with ensuing paradoxical loss of identity features. 

Over-concentration in the rhetorical domain of debate may dis-place methodological attempts to find governing loci of prevailing ‘reason’ to law and regulation. Dis-placement may be apparent also in associated qualitative and quantitative measurable domains linked to ECT, which reflect its intrinsic conflicts as an interventionist approach. A gulf is apparent in the perceptions of the ‘patient’ and the affects and efficacy of ECT, and those involved in the administering and administration of the process.

Alleged breaches of rights and damage to the subject may be enforceable legally against statutory authorities. In practise it is very difficult to seek recourse, as more often such breaches highlighted by patient/survivor are interpreted by ‘discipline’s’ as ‘evidence’ of an un-cooperative identity. Therefore, does care become interchangeable with authority? 

Proposed implications and possibilities from this Paper may inform movements progressing normative change in the positioning of the prevailing ‘locus of reason’ in the socio-political, medical and legislative subject construction, intending to remove oppressive practice.

(1) Turner, B.S., (1995) Medical Power and Social Knowledge, London, Sage Publications. Ch. 4. Samson, C. pp. 63-64.

(2) Royal College of Psychiatrists (1989) The Practical Administration of Electroconvulsive Therapy, London, RCP.

(3) Samson, C.,  p. 64,  in Turner, B.S. (1995).

Keywords: Psychiatry, ECT, Reason, Ideology, Rights

Naomi Salmon, Department of Law, University of Wales, Aberystwyth & Stonewall Cymr, UK.
Pregnancy Discrimination in Wales: Lesbian Perspectives on Pregnancy & Work 

Labour Law

 Across the UK, pregnancy discrimination in the workplace continues to present significant problems for many women. According to figures published by the Equal Opportunities Commission Wales (EOC Wales), around 40% of calls to the organization’s helpline concern pregnancy-related discrimination. Moreover, research indicates that over 1,000 women per year initiate legal proceedings against their employer, claiming that their pregnancy led directly to the termination of their employment.(1) In 2004, exercising powers provided under the Sex Discrimination Act 1975, the Commission launched a ‘general formal investigation’ into women’s experiences of pregnancy in the workplace. The aim of the research was to explore the extent of pregnancy discrimination in Wales and to develop strategies for tackling the problem. The Welsh investigation and subsequent report – Time to Deliver: Putting an End to Pregnancy Discrimination in Wales – ran parallel to, and complemented a similar investigation conducted by EOC GB which resulted in the Interim Report – Tip of the Iceberg. 
Both investigations involved large scale surveys, interviews with individuals who claimed to have been subjected to discrimination, consultation with small businesses and consideration of the experiences of women from minority ethnic communities, women with disabilities and lesbian women. Drawing upon the results of the small-scale, qualitative study of lesbian experiences of pregnancy and work that fed into the initial Welsh report (Time to Deliver), as well as the results of this author’s follow-up study undertaken towards the end of 2005, this paper considers pregnancy discrimination from the lesbian perspective.  In addition to reporting on lesbian responses to one of the key proposals to come out of the initial investigation, this paper seeks, more generally, to provide an insight into the experiences and views of this particular minority group.
(1) James, G (2006 forthcoming) ongoing and unpublished Nuffield Foundation funded research discussed in James, G (2004) Pregnancy Discrimination at Work: A Review EOC Working Paper Series 14. EOC, Manchester.  

Keywords: Pregnancy, discrimination, lesbian parents, employers, NHS.
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Making human rights inapplicable: case studies of the negotiation by intelligence officials of black holes concerning the legal accountability of war criminals.
Human Rights

This paper sets out some critical reflections on the implications of the author's previously published case studies of how certain senior Nazi officials, such as SS General Karl Wolff, managed, through their skilful exploitation and manipulation of leading Anglo-American intelligence officials, to avoid criminal prosecution. It draws some lessons of the types of issues, questions and considerations which may still be determining the interventions of intelligence officials within the selective prosecution of more recent alleged war criminals. The paper also suggests that, for practical purposes, the analysis of human rights can be usefully approached not from the perspective of liberal legality, which takes the existence of substantial and universal rights as a given starting point; but rather as a contingent outcome of a selective and discretionary process of prosecution / non-prosecution shaped by geo-political considerations. 

Key words: negotiated immunities, war crimes, intelligence officials, human rights, geo-politics. 

Candida Saunders, School of Law, University of Nottingham, UK

Revisiting Rape: A Gender-Comparative Exploration of the Investigation and Prosecution of Rape Complaints

Ultimately, this paper questions the reliance of criminal justice policy makers, law makers and commentators on feminist research focussing predominantly on the unsuccessful female rape complainant’s experience of the criminal justice process. Such research has influenced reforms in substantive rape law, rules of evidence, and criminal justice policy; reforms targeted at reversing, or at least, halting plummeting conviction rates for rape. The continued drop in convictions from 32% in 1977 to the current 5% suggests that reform has been of limited, if any, success.

Unifying the various influential feminist theories is the charge that, where rape is alleged, the criminal legal process systematically favours the male defendant over his female victim. However, before any conclusion that the criminal justice process is systematically biased against female complainants can be drawn, it is necessary to evaluate official responses to the allegations of rape made by males. Nevertheless, while there is a significant body of robust and detailed data in relation to attrition in rape cases with female complainants, with the exception of Gregory and Lees’ study, there is a distinct lack of data relating to the receipt and disposition of male rape allegations throughout the criminal justice process which has precluded any comprehensive gender-comparative analysis to date.

A significant proportion of this paper therefore presents an exploratory gender-comparative analysis of the investigation and prosecution of rape complaints using data relating to male rape which have been extracted from a variety of sources. The comparison is necessarily crude and its findings therefore tentative; however, the analysis does suggest some disparity in criminal justice responses to male and female rape complaints posing questions for further empirical research. Furthermore, if best – or at least better – practice can be identified in cases of male rape, it is vital that this inform future reform initiatives.

Keywords: rape, male rape, gender bias, attrition.

Annalisa Savaresi, Department of Law, University of Durham, UK.
New directions for the pursuit of environmental interests in front of the European Court of Human Rights

Environmental Law

Starting in 2004, the European Court of Human Rights has given a number of significant and innovative judgments in the field of the protection of environmental interests. This case law has consistently broadened the possibility to pursue environment related claims in the context of the European Convention of Human Rights, with particular reference to the right to respect for private and family life, the right to life and the procedural rights to a fair trial and to an effective remedy. The new orientation of the Court bears groundbreaking consequences, as the Convention does not make any mention of the protection of the environment. The importance of this jurisprudence is confirmed by the Manual on Human Rights and the Environment containing the principles emerging from the case law of the European Court of Human Rights, approved by the Committee of Ministers of the Council of Europe on 20 January 2006.

The paper shall give an account of this new era in the jurisprudence of the Court. First, it shall provide a general introduction to the provisions of the Convention relevant to environmental claims, together with a brief overview of the early jurisprudence on the matter (1). The analysis shall then proceed to consider the recent case law(2), evaluating its impact on the interpretation of the Convention. The paper shall assess how the new jurisprudence may develop into an important avenue for the pursuit of environmental interests, making some predictions as to the Court’s suitability to serve as a subsidiary remedial mechanism for the protection of the environment in the States Members of the Council of Europe. In this connection, the Author will argue that international human rights instruments are susceptible of playing an increasingly important role in the implementation of both domestic and international environmental standards. 
(1) Lopez Ostra v Spain (41/1993/436/515) 09 December 1994; Guerra v Italy (116/1996/735/932) 19 February 1998; Hatton v UK (Application No. 36022/97) 2 October 2001 & Grand Chamber 8 July 2003.

(2) 2004; Fadeyeva v Russia (Application no. 55723/00) 9 June 2005; Okyay and Others v. Turkey (Application no. 36220/97) 12 July 2005.

Keywords: environmental protection, human rights, European Court of Human Rights, future directions
J. Savirimuthu, University of Liverpool, UK

DRM’s, RFID and Disruptive Code: Architecture, Dystopia and Eunomics

Information Law

This article argues that the entrenched debates surrounding the legitimacy of technologies like digital rights management and radio frequency identification software underestimate the options for designing governance frameworks that embeds consensus and cooperation norms in software. DRM and RFID software are seen as imposing a new order of control, which do not necessarily bear the leitmotif of legitimacy, transparency, fairness and accountability. This is the frequent complaint of opponents of these technologies. Those resisting this view, point to the broader benefits and goals that these new technologies make available. To be sure, proponents of DRM point to the events leading to the use of the technology – the problem of protecting property entitlements in a digital environment. The justification for the use of RFID starts from a different premise – the benefits for consumers in the deployment of this technology. To this end I analyse the models proposed by Lessig and Benkler, explain the lines of analysis they promote and the implications for the way governance debates are framed. Drawing on the ideas of Lon Fuller and regulatory theory I aim to demonstrate why it is we have not focussed on the right question appropriate for Cyberspace 3.0 and priorities for policymaking in the EU. The paper will provide a framework for analysing the design strategies, which reflects the dynamic potential of complex information systems and increase the prospects of consensus amongst the stakeholders.
Keywords: digital rights management, radio frequency identification software, EU policy-making, information systems
Jens M. Scherpe, Trinity College, Cambridge, UK
Cohabitation and Law – European Perspectives
Family Law and Policy

It was Napoléon who once said: „Les concubins se passent de la loi, la loi se désintéresse d’eux“. However, a few things have changed on the continent since then, and most jurisdictions now recognise cohabitation – albeit in very different ways. It is the aim of this paper to describe the basic structures of the existing models that regulate cohabitation and analyse some of their advantages and disadvantages, taking into account practical experiences with the different legal regimes.

The first part of the paper will look at the overall structure of existing legal rules for cohabitation. In some countries a formal act is required in order to enter into the legal regime. A typical example for this approach is to be found in France. The paper will discuss whether this has proved to be a satisfactory solution for (all) cohabitation problems. In other countries, such as Sweden, the legal rules apply without such a formal act and thus possibly without consent of the parties involved. It has been argued that this is paternalistic and a violation of private autonomy – but is that necessarily true or are there mechanisms that can safeguard private autonomy?

The second part of the paper will then focus on how those countries that do not require a formal act define cohabitation – or rather, whether they actually define cohabitation and whether a precise definition is actually needed or even desirable.

Keywords: cohabitation, definition (of cohabitation), comparative family law, private autonomy, paternalism


Karin Schofield & Sophie Langan, Matrix Research & Consultancy, UK 
Estimating the size and nature of the civil legal advice market

Access to Justice

Very little is known about what civil legal advice is provided, and by whom, outside of that/those funded by the Legal Services Commission (LSC) and large provider organisations such as Citizens’ Advice Bureaux (CAB). Policy makers, commissioners, funders and researchers operate with a limited understanding of the wider civil legal advice sector in terms of: what types of organisation operate within it; the number of organisations and individuals engaged in delivering advice; what advice is provided; how much time is spent providing advice; as well as, what these all equate to in terms of the cost of the sector. 

This paper will report on research commissioned by the Department for Constitutional Affairs to develop a better understanding of the size and nature of the civil legal advice sector in England and Wales. The objectives of research were to: define the civil legal advice sector; establish what organisations and individuals make up the sector; estimate the extent of supply of advice in terms of workforce and cost implications; and explore the drivers which shape it.  The research was undertaken by Matrix Research & Consultancy with Professor Joanna Shapland.

Keywords: size of the civil justice sector
Jo Shaw, Edinburgh University, UK

Electoral rights for citizens of the EU and the European political space
European Law

This paper analyses the implementation of Article 19 EC, guaranteeing electoral rights for citizens of the EU in local and European Parliamentary elections from date of the coming into force of the Treaty of Maastricht in 1993 until the present time. It is part of a wider project in which electoral rights for non-nationals are used as a litmus test to assess the transformation of concepts of citizenship within the European political space. One threshold consideration there concerns the ‘state’ of EU citizenship in the contemporary European Union. The paper covers a period in which the electoral rights have become crystallized in EU law and practice and in national law and practice. Legal, constitutional and political events since 1993 are reviewed, from the entry into force of Article 19, through the adoption of the two EU implementing Directives on local and European Parliamentary elections, through the process of national adjustment and adaptation to the requirements of the Directives (in constitutional, legislative and administrative terms), and the application of the electoral rights in practice in European Parliamentary and local elections. The latter part of this paper addresses a number of wider questions such as the development of political rights more generally within the broad ‘European political space’ (including the right to join or found a political party) and the impact of Enlargement on EU citizenship.

Keywords: citizenship, electoral rights, European political space

Mohamed Shawky 
Cybercrime : An Emerging Challenge for Law Enforcement

Information Law

Cybercrime cuts across territorial borders, creating a new realm of illegal human activity and undermining the feasibility--and legitimacy--of applying laws based on geographic boundaries. Territorially-based law-making and law-enforcing authorities find cybercrime deeply threatening. It has subjected the nation-State to unprecedented challenges with regard to its efficacy, sovereignty and functions. However, established territorial authorities may yet learn to defer to the self-regulatory efforts of Cyberspace participants who care most deeply about this new digital trade in ideas, information, and services. Separated from doctrine tied to territorial jurisdictions, new solutions will emerge, in a variety of online spaces, to deal with a wide range of new phenomenon that has no clear parallel in the real world. 

Accordingly, this paper seeks to address and analyse the following issues: Firstly, it starts by presenting some of the definitional and classificatory issues raised by attempts to delimit cybercrime as a distinctive form of criminal endeavour. Secondly, it focuses on challenges of fighting cybercrime. Finally, it offers some solutions that could help in combating this cross-border crime, taking the Convention on Cybercrime as a case study.
Keywords: Cybercrime; Computer Crime; Cyberspace; ICTs; Convention on Cybercrime 

Syahirah Abdul Shukor, Keele

Child Wrongs in the Internet: A Preliminary Study

Information Law 
Stephen Shute, University of Birmingham, UK
Self-Control in the Modern Provocation Defence 

Criminal Law: Doctrine and Theory 

This paper (written jointly with Richard Holton, Professor of Philosophy at the Massachusetts Institute of Technology) examines the notion of ‘self-control’ in the modern provocation defence. The basic structure of that defence, by which a murder charge can be reduced to manslaughter, is straightforward. As all criminal lawyers know, it consists of a union of two tests: a ‘subjective’ test, which asks whether the defendant was provoked to lose his self-control, and whether he committed the killing as a result of that loss; and an ‘objective’ test, which asks whether the provocation was sufficient to make the reasonable person do as the defendant did. Recent judgments, and much recent academic discussion, have been preoccupied with the objective test. Our focus, in contrast, is on the subjective test. We argue that the subjective test is far more complex, and far more demanding, than has been generally realized. Properly understood it will do much of the work that has been required of the objective test, which is all to the good, since, we contend, the objective test has recently become overburdened. 

Three questions that will be at the heart of our account: (i) what is self-control? (ii) what do we mean when we speak of someone losing their self-control, and what characteristics do they display? and (iii) what difference, if any, is made to the scope of the provocation defence by the addition to the definition of the words ‘sudden’ and ‘temporary’?

Key words: self-control; provocation; objective test; subjective test; murder.
Brian Simpson, Keele University, UK
Moving Street Prostitution to the Information Superhighway: Cyber Prostitution as Acceptable Sexual Activity?

Information Law
The term ‘cyber prostitution’ may refer to the facilitating of sexual contact between sex workers and clients through the use of the internet or virtual sexual encounters for payment. There is a literature which analyses the phenomenon of cyber prostitution in its various forms and suggests that it may encourage sexual exploitation, criminal activity and human trafficking. Cyber prostitution also creates the circumstances where children can be both perpetrator and victim, so challenging our notions of childhood.

The recent White Paper setting out the UK government’s strategy on prostitution  A Coordinated Prostitution Strategy and a summary of responses to Paying the Price (Home Office, January 2006) only discusses the internet in relation to the possible exploitation of children online through grooming for sexual exploitation, and examples of websites which provide information in relation to such matters as sexual health.

Why does the White Paper fail to discuss cyber prostitution? Is its preoccupation with street prostitution and the construction of prostitutes as victims who need assistance to escape from their lifestyle so rooted in old fashioned ideas about prostitution that it cannot envisage the relevance of cyber prostitution? Or is it that cyber prostitution is acceptable because it removes prostitution from the public gaze? Or perhaps the authors simply are not techno-savvy and fail to connect prostitution with cyberspace? This paper explores these issues.

Key words: Cyber prostitution, internet, sexual exploitation, childhood.
Stephen Skinner, University of Wales, Aberystwyth, UK

Law and Violence, Theories and Forms
Social Theory and the Law
The relationship between law and violence is a well known concern in contemporary legal theory, with major examples being the work of writers such as Robert Cover, Austin Sarat and Thomas Kearns. It is also a concern with a complex epistemological heritage: forays into the law-violence field inevitably require some engagement with the work of, among others, Hannah Arendt and Walter Benjamin, with the latter’s work linking backwards and forwards (theoretically and temporally) to, among others again, Georges Sorel and Jacques Derrida. However, one of the main problems in this area is that, although ‘violence’ and ‘law’ are familiar and seemingly straightforward concepts, their meanings are complicated and they have, perhaps unsurprisingly, been used differently in different theoretical contexts.

This paper will start by outlining the bases of some of the principal theories about law and violence, in order to show how the use of those terms shifts. At the same time, the paper aims to highlight the fact that although their application of the terms law and violence may vary, these theories share a common concern with the pluri-paradoxical relationships between the two. Consequently, drawing on that theoretical analysis and using practical examples, this paper proposes, rather than a quest for a definitional core, a range of categories for the various manifestations of the paradoxical relationships between law and violence. Such a grouping and naming process, it is argued, is a useful step towards developing a jurisprudence of violence, which will facilitate the exposure and understanding of law’s violent dimensions.

Keywords: violence, law and violence, jurisprudence of violence.

Michelle Smith, Manchester Metropolitan University, UK

Prisoners’ Rights – The impact of ECHR decisions on the practice of segregation within UK Prisons

European Law

The Prison Rules 1999, r45 provides for the removal of prisoners from association. This may be for the prisoner’s own protection or as a means of managing difficult prisoners who create a threat to good order and discipline.

Prisoners are removed to a designated segregation block and are invariably subjected to an impoverished regime and held in virtual isolation with minimum human contact. 

Litigation on the use and conditions of segregation has produced disappointing results with R v Deputy Governor of Parkhurst Prison and Others ex p Hague [1992] 1 AC 58 providing long standing authority that improper segregation cannot form the basis of a claim for false imprisonment.

In the light of recent ECHR decisions: Keenan v United Kingdom 27229/95 [2001] ECHR 242; Bollan v UK App No. 42117/98,  this paper intends to examine the argument that European provisions may confer legally enforceable rights upon prisoners who should not be denied a remedy for intolerable prison conditions.  Segregation may breach European provisions by subjecting prisoners to inhuman and degrading treatment and to conditions which fall below the minimum standards set out in the European Prison Rules: Recommendation No. R(87)3 Adopted by the Committee of Ministers of the Council of Europe on 12 February 1987.
Keywords : ECHR, prisoners’ rights, segregation

Eimear Spain, University of Limerick, Ireland

The Application of Emotion Theory to the Criminal Law

Criminal Law: Doctrine and Theory 

Emotions are relevant to the criminal law on a number of levels and this paper will focus on the role of emotions in shaping the contents of the criminal law. Following a sustained period of neglect, psychologists and legal theorists have in recent times begun to re-examine the role of emotions in human behaviour, including their affect upon behaviour and choice. This paper explores how the emotions experienced by the perpetrators of crime should determine the attribution of responsibility and punishment and how the law should properly deal with those defendants who act in emotive circumstances. 

At present, it is clear that in law emotions are either ignored or viewed as forces which cause individuals to ‘lose self-control’. An alternative view, and one which is supported by the psychological literature, is to view emotions as forces which are capable of rationality, and which reflect the personal relevance of a given situation for the individual. The adoption of either view would suggest differing consequences for the individual who acts upon his or her emotions. These contrasting stances and their outcomes will be critically appraised. An exploration of these issues will inform the debate on and help to create a conceptually coherent basis for existing defences such as duress and necessity.

Key words:  Emotions, Choice, Punishment, Duress, Necessity
Jo Stanley, Anglia Ruskin, UK 

Locating Consumer Welfare in Relation to Monopolies: Harm to End-Users in the Operating System Market
Information Law

“People of the same trade seldom meet together, even for merriment and diversion, but the conversation ends in a conspiracy against the public, or in contrivance to raise prices.” Adam Smith

This quotation may refer to an oligopoly – a cartel bent on profit maximisation. Microsoft (1), a monopolist in the PC operating system (OS) market, distributed its web-browser and Media Player at zero cost, but tied or bundled these with its Windows OS. The goal of this manoeuvre is generally held to be the protection of the Windows market.  

The questions asked in the Microsoft Courts in the United States (2) and by the European Commission(3), did not dwell on consumer windfalls from the market leader, but questioned the lost possible futures of other (valuable) products, which they held Microsoft to have contractually or technologically suppressed (4). In other words, the courts tried to gauge the chilling effect on technological advance and competitive choice emanating from Microsoft’s actions. The courts also pointed up the loss of flexibility and performance incurred when two products are ‘integrated’ (Microsoft’s term) or ‘tied’ (Franklyn Fisher’s(5) term). 

Richard Schmalensee (for Microsoft) has argued that the US government did not prove consumer harm and thus failed to make its case against Microsoft. Fisher (for the government) has maintained that consumer harm is no part of a demonstration of breach of the antitrust laws; any consumer harms are an indirect effect of damage to the competition (6).

Schmalensee has used the argument that the US government did not make a case for present consumer harm. Fisher pointed out that a predator offering short-term price benefits to the consumer would not be stopped in time from doing harm if we waited until it adopted a supra-competitive price at the end of a cheap product campaign. 

In other kinds of market not showing such marked path dependency(7), network effects(8) and lock-in(9), and in addition to having a super-dominant vendor ensconced there, a consumer might be advised to ‘shop around’ for best buys. In certain cases regulation enforces seamless transfer from one utility provider to another; a computer operating system is arguably a utility.

Bearing in mind that network markets tend to have few surviving entrants, is the inevitable pattern of players to be either monopolists (serial admittedly, but perhaps only slowly replacing one another), or oligopolists bringing cartel effects? The issue is made more complex by the presence of a curious market player, open source/open standards software distributions, which are by and large free or very cheap.

This paper inquires into how the consumer’s welfare might best be protected, when confronted by a proprietary monopoly in platform software (operating systems). If consumer harm is quantifiable as significant across the single market, (considering particularly the substantial-sized SMEs(10)), then perhaps the interfaces and file formats used in software products, that proprietary protection frequently preserves as non-interoperable, are essential facilities. Should some controlling instrument cause these to be released for the economic benefit of firms of the EU as a whole? 

The goal of this paper is to try to prise apart the arguments for various means of protecting the consumer, and the implications of exercising them. Industry regulation, licence control, legislation, conditions for grant awards(11) etc might any of them act on market players in the consumers’ interests. 

An interesting set of corollary questions centres on whether such moves could conversely harm efficient market players and thus the consumer.
(1) Having more than 95% PC operating system sales.

(2) Importantly, Judge Penfield Jackson’s Findings of Fact, US v Microsoft Corporation, (US District Court for the District of Columbia, Civil action no 98-1232. [Nov 1999]).

(3) Commission Decision C(2004)900 final, [24.03.2004], re Case COMP/C-3/37.792 Microsoft.

(4) The network effect created by the current dominant proprietary operating system has vertical aspects. Independent developers (providing software applications that the consumer needs) and also available training provision, for example, both follow the operating system market leader. The consumer is inevitably funnelled towards the lead OS platform, to the detriment of other platforms and applications software that targets those platforms.

(5)  Direct testimony to the Microsoft  court. (Findings of Fact, US v Microsoft Corporation, US District Court for the District of Columbia). 

(6)  ‘Antitrust law does not require proof of such harm. The law merely requires proof of harm to competition on the general presumption that such harm, in turn, leads to harm to consumers.’ Did Microsoft Harm Consumers? Two Opposing Views: David Evans, Franklin Fisher, Daniel Rubinfeld, Richard Schmalensee, (AEI-Brookings) [2000], at 5.

(7) For example, a first comer in a market may acquire an unassailable lead and become a standard. That standard may not be the best, if peer products forced out of the same market are judged to be or have been superior. Once an historic path of that kind is chosen, it may be difficult or impossible to reverse.
(8) A consumer joins a network, be it a physical network such as a telephone company, or a virtual one such as a group of people or enterprises with compatible OSs, file formats and interfaces to applications, because others with whom she needs to communicate are already on that network.

(9) The consumer assembles interdependent computer products. She is familiar with operating those products, and is offered reduced rate updates by the vendor of those products. She will therefore find it difficult to change to products of another vendor, which she needs to learn de nouveau, or that do not interoperate with those she already owns.

(10) SME: Small to Medium-sized Enterprise. See the European Commission’s progress report, Towards a Network of Digital Business Ecosystems Fostering the Local Development [2002], (Francesco Nachira, Head of the Digital Ecosystems Sector within the ICT - Information and Communication Technology - for Business Unit, European Commission, DG INFSO). Figures given indicate that European industrial organisation overwhelming comprises SMEs, defined as having 10 – 249 employees.

(11) The Commission’s ‘Basic Principles’ for their sponsored Digital Business Ecosystem project include: Independence from a specific provider; open data formats and protocols, and code accessibility; Infrastructure that satisfies a specific licensing model; Usability and maintenance not depending on the goodwill of suppliers (notably if the supplier is a monopoly); Need to replace services as more adequate ones appear (ie not be locked in).

Keywords: PC operating system market, consumer harm, network effects, lock-in, regulation
Frank H Stephen, Centre for Criminology and Socio-Legal Studies, School of Law, University of Manchester

Impact on Solicitors’ Firms of the Introduction of Fixed Payments for Summary Legal Aid in Scotland

Legal Profession and Ethics
This paper examines the responses of solicitors’ firms in Scotland to the introduction of fixed payments under legal aid for summary cases from April 1999.  It is derived from an analysis of all such payments for awards of legal aid made during the financial years 1997/98, 1998/99, 1999/2000, 2000/01, 2001/02 i.e. the two years prior to the introduction of fixed payments and three years after their introduction.  The analysis distinguishes between the reactions of firms with differing levels of involvement in summary legal aid work.  The average income from summary legal aid of firms in the bottom and middle two quartiles (by number of cases) were found to be not statistically significantly different after the introduction of fixed payments from that before the introduction of fixed payments.  Firms in the top quartile (by case numbers) on average suffered a reduction in incomes in the first two years after the introduction of fixed payments.  However, by the third year after the introduction of fixed payments the average income from summary legal for these firms was not statistically significantly different from that before the introduction of fixed payments.  This recovery in incomes from summary legal aid is traced to a large and statistically significant rise in the number of cases handled by these firms.  When income from Advice & Assistance is added to income summary legal aid it is found that on average the income of the top quartile of firms had risen by 2001/02 as compared to the years prior to the introduction of fixed payments.  

Keywords: legal aid, criminal justice, legal profession, incentives.
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Socio-Legal Effects of Banking Regulatory reforms in the context of European Institutions and Financial Reforms approach in the EU – A Polish Case-Study.  

European Law

This paper displays the impact of accession of Poland to the European Community on the Banking System in Poland through a socio-legal prism. The aim of the paper is to examine how the reforms of the Polish Banking System are being influenced by the accession to the European Community and by other international organisations in the field of banking and finance. The paper also aims at presenting the analysis of the response of the governmental institutions to the integration in the field of banking regulation. The methodology of this paper is that of a case-study. The choice of the Polish theme in the case-study stems from Poland’s stature on the European Stage. Poland is the biggest of the new-member states. It is a developing country that posses a big banking market. Poland’s political movement from central planned to free market economy allowed it to become one of the first countries in the EU, where financial reforms were intended and initiated. The scope of this paper takes into account the abundance of socio–legal differences between member states in the European Union and their impact on the European banking market. The accession of Poland to the European Union brings to fore three issues stemming form banking regulation. The first issue is the integration and adoption of EU banking regulatory standards, if the Polish society is to fully benefit from the accessions impact on the regulation of banking, thus influencing the economy. This shall include the impact of EU economic freedoms (ie competition and free movement of capital and services) on services of general economic interest and national systems. Second is the issue expounding on the Polish response to the limiting of the country’s sovereignty as a result of accession to the EU, exemplified by the need to comply with EU banking regulatory standards. The third issue poses a question of how do Poland’s banking regulations and its reforms square against the draft EU constitution goals? The paper demonstrates that while Poland’s accession to the EU and its impact on Polish Banking Regulatory Reforms is seen as aiding the development of the nascent market economy in Poland, the regulatory approach exhibited by Poland points towards protectionism of the national banking regulatory reforms, and thus the Polish banking market and with it the economy. 

Keywords: banking regulation, financial reforms, Poland
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The Foundations of Complicity in Theory and Doctrine 

Criminal Law: Doctrine and Theory 

A principal offender (P) has directly committed an offence: suppose that without any justification or excuse, P has shot and killed V with intent to kill V, thereby committing murder. If we are to find that another agent (A) is an accomplice of P in the murder of V, what necessary and sufficient conditions must be present if we are to find that A was complicit in the murder of V by P? First, we will address what makes for a state of complicity in the conduct of another as a matter of theory. Then we will examine whether anything further should be required as a matter of doctrine as a prerequisite for a finding that A was a party to the crime perpetrated by P.

In terms of the theory of complicity to be developed here, we should require knowledge on the part of A of the essential features of P’s offence, a knowledge that A must acquire before or during the commission of the offence by P. Further, A must have a pro-attitude towards the commission of the offence by P, either because A favours the commission of the offence for its own sake or for some ulterior reason. Under our theory, proof of these conditions would entail, in our example, that A is complicit in the murder of V by P. It is not necessary that A communicates his pro-attitude to P, nor that he demonstrate his pro-attitude by any other form of conduct.

In terms of criminal law doctrine, something more than these conditions should be required before A is found to be a party to P’s crime. To safeguard against intrusion and oppression in the lives of persons suspected of complicity, there should be a doctrinal requirement that A must demonstrate his pro-attitude towards P’s crime by some form of overt conduct. However, it is not necessary to establish that the conduct of A had any causal influence on the offending behaviour of P. Theorists who maintain that complicity, theoretically and doctrinally, requires proof that the conduct of A  influenced the conduct of P maintain their position by deploying an untenably broad and undiscriminating account of causation. A causal influence is not required as a matter of cogent theory; neither is the need for a causal influence supported by the best reading of current doctrine.

Key words: complicity; parties; knowledge; conduct; causation.
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Margin of Appreciation: A Tool for Securing Universal Ratification and Overcoming Cultural Difference 

Human Rights

In the field of human rights, the United Nations is committed to the principle of universal ratification: ratification of each of the core human rights instruments by every member state.  The entire United Nations human rights framework rests on the commitment that all human rights are universal, indivisible, interrelated and interdependent and mutually reinforcing.  Universal ratification, the United Nations argues, provides the most stable and effective foundation from which to ensure respect for and observance of human rights by all states.  It further reinforces the universal, overarching nature of the United Nations human rights regime.
The United Nations appear to be some way to achieving this goal.  However, although many of the Conventions have secured an encouraging number of ratifications, they are undermined by a significant number of reservations, which cut across the political and geographical spectrum.  Reservations significantly limit the potential benefits of universal ratification.  Cultural difference is often regarded as one of the main reasons behind widespread reservations.  The sheer scale of the United Nations necessarily involves a degree of difference between peoples and cultures, and while this should be embraced and encouraged, it cannot be at the expense of respect for a person’s rights.  
This paper speculatively poses that the ‘margin of appreciation’ doctrine, as employed by the European Court of Human Rights, could provide the United Nations with a means of securing universal ratification while remaining sufficiently sensitive to cultural difference.  The margin of appreciation permits a certain degree of national discretion in the interpretation and implementation of the rights codified in international law, allowing scope for different countries to adopt different solutions which are adapted to best suit the needs of their diverse and evolving societies.  This paper considers the arguments in favour of and against the doctrine, in an attempt to determine whether its incorporation into the international arena is a feasible path for the United Nations to take in their quest to secure universal ratification.
Key words: United Nations, universal ratification, cultural difference, margin of appreciation
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What can Iraq, 7/7, Northern Ireland and the Terrorism Bill teach us?: Building national security and human rights as a counter-terrorism strategy
Human Rights

The UK’s counter terrorism policies restriction of liberties and human rights is well documented and academic criticism has focussed upon reconciling the competing rights of the individual and the state’s security needs.  This paper will argue that the human rights paradigm, built upon balancing competing interests and proportionality, is the greatest weakness to protecting liberties in counter terrorism security.  The rationale underlying the human rights discourse is essentially utilitarian and as such will always be vulnerable to attack in situations of high threat, such as the current climate of terrorism.  Because of its utilitarian basis, the human rights discourse is incapable of defending itself against the threat currently posed by terrorism and the costs to the community from a successful terrorist attack.  When the costs of a successful attack like 7/7 are considered, the utilitarian calculation always tips in favour of community security and the expense of the interests of the individual. 

Ironically, if terrorism is viewed as a ongoing conflict rather than a series of discreet incidents this approach actually leads to greater national insecurity. The abuse and restriction of human rights by states in the name of national security and counter terrorism leads to the alienation of whole sections of society and the conflagration of conflict. By protecting all individuals’ rights the state will avoid exacerbating tensions. This paper will argue that the protection of individual liberties and rights is fundamental in ensuring long term security from terrorism conflict.  

A new approach to protecting those liberties is required; one which does not posit the complexities in issue as a balance between security needs versus human rights.  This paper will propose a new paradigm in which individual liberties and collective security are interdependent.  Those desirous of protecting the liberties encompassed in human rights should abandon attempts to compromise those rights in the face of national security.  Instead we need a new vision of national security in which the protection of individual liberty is seen as a central component of state security and this paper will explore possible alternatives that ensure protection of individual liberties and national security.  

Keywords: liberty, national security, terrorism, conflict resolution, human rights
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Growth in the use of the internet as a source of advice for civil and
social justice problems
Access to Justice


In only three years, use of the internet as a potential source of advice and
information in the face of civil and social justice problems has more than
doubled. In 2001, only 160 of 3,908 problems (4.1%) involved use of the internet
for advice or information. In 2004 this figure rose to 283 of 2,705 problems
(10.4%). This paper draws on data from the 2004 English and Welsh Civil and
Social Justice Survey (Pleasence, 2006), the follow up to the 2001 Periodic
Survey of Justiciable Problems. We examined the growth in the internet as a
source of advice between 2001 and 2004, along with changes in when the internet
was typically used (e.g. for what types of issues). We also evaluated the
internet as a new means of advice provision, and examined respondents'
satisfaction with the internet as a source of advice, its interaction with other
types of advice and its impact in helping to resolve problems. Future use of
the internet as a source of advice is discussed, along with means of monitoring
its use over time.
Pleasence, P. (2006) Causes of Action: Civil Law and Social Justice (2nd Edition), London: TSO
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Sweet Persuasion? The struggle to persuade the court: information, influence and quality in pre-sentence reports

Criminology

Much of research and practice literature on the quality of pre-sentence reports suggests that report writers should employ information in such a way as to so effect the art of gentle persuasion, in order so influence sentencing.  In their attempt to influence sentencers without being seen to be directing them, report writers are forced to encode their persuasive messages under a facade of neutrality. 

Drawing on direct comparisons in specific cases between the intention of report writers and the interpretation of those same reports by sentencers, this research finds that, in fact, these strategies of indirect persuasion and apparent neutrality often fail. Sentencers tend to interpret the ‘messages’ in the reports very differently from that intended by the report writers. Indeed, these different interpretations often backfire against the credibility of the report writer. 

The paper suggests that this failure to communicate a persuasive message effectively cannot simply be ironed out by the application of set quality criteria (eg ‘national standards’). 

Why not? More fundamental issues are at play. In their construction, reports are themselves necessarily the product of a range of competing policy and practice imperatives. Moreover, in their interpretation, reports are worked upon. mediated and regarded through multiple and contradictory lenses in the production of guilt by the criminal process. This paper examines and illustrates some of these tensions drawing on some examples of the research’s follow-through of cases from the client interview to sentencing. The findings suggest that, until these contradictions are resolved, the call for the application of higher fixed standards of ‘quality’ control in reports is likely to have, at best, only a relatively marginal influence upon the sentencing outcomes.

Keywords: pre-sentence reports, quality criteria, criminal process
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‘Quality’, ‘Need’, and ‘Efficiency’ Do changes to legal aid fee structures make any real difference to case handling and criminal case outcomes?

Legal Profession and Ethics
Few subjects arouse as much passionate debate among lawyers than the question of whether lawyer advice to clients is altered by financial self-interest. This paper reports some of the findings of recent research into the delicate question of the relationship between remuneration regimes and the character and quality of criminal defence. 

Do payment regimes affect the level of client contact; the levels and nature of preparation; and the advice which lawyers offer to clients about how to plead? And if it does, does actually make any real difference? Drawing on statistical and qualitative data, the paper presents the findings of recent research into the impact of fixed payments on: client contact; case management; and case trajectories, including the sensitive question of plea advice decision-making. 

Furthermore, if any changes are observed as a consequence of the restructuring of legal aid remuneration, do these have any important consequences for clients, or, are any observed changes minor changes to the character (rather than the quality) of service received by clients? In addressing this question, the paper concludes by considering the implications for ‘quality’ and suggests a richer understanding of the relationship between remuneration structures and multiple conceptions of ‘need’ in criminal casework. 

Keywords: legal aid, criminal justice, legal profession; legal ethics.
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Resolving Legislative Lapses through Contemporary Environmental Protection Paradigms – A Case Study of Nigeria’s Delta Region

Environmental Law

Contemporary environmental rights have evolved from the convergence of environmental law and human rights law. With debates are still raging whether these rights belong to one or the other of the rights mentioned above or whether indeed they form a new set of rights, they have attained international recognition and have become part of some national legislation. This paper is however more concerned with the primary purpose of environmental rights – the protection of the environment - than its jurisprudential background. The paper seeks to focus on how this new legal phenomenon towards environmental protection can influence sustainable development particularly in developing countries. These countries relegate environmental protection concerns and tend to concentrate on economic development activities even where it is detrimental to the environment. No where is this more visible than resource-rich countries such as Nigeria; the focus of this paper, that is rich in crude-oil resources. The oil-rich Niger Delta region has been engulfed in violent conflicts that are environment-motivated. These conflicts can be traced to a large extent to the resultant pollution caused by decades of oil exploration and production activities in the area. Unfortunately, the country’s environmental legal framework has proved to be wholly inadequate to provide an avenue to manage these conflicts. While some of the laws are weak in establishing legally enforceable environmental standards, others suffer from the weak enforcement mechanisms and are rendered just as deficient. This paper seeks to explore how the concept of environmental rights can fill the lacuna in Nigeria’s national environmental legislation as well as create a legal avenue towards the resolution of on-going conflicts and manage future disputes. 

Keywords: environmental rights, environmental law, conflicts, oil-resource, Niger-Delta.
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From resources to sources: the ecosystem-based approach to the marine environment and the proposed Marine Strategy Directive

Environmental Law

In October of last year the European Commission published its long awaited proposed Marine Strategy Directive (MSD).  With the overall objective of the sustainable use of the seas and the conservation of marine ecosystems, it postulates the ecosystem-based approach as the ultimate antidote to the continuing deterioration of European marine environment.  The proposed MSD adopts a similar approach to the Water Framework Directive, requiring Member States to develop a programme of measures designed to achieve ‘good environmental status’ by 2016 and entry into operation of this programme by 2018.  However, a considerable sticking point is that there is a lack of clear operational definition of the ecosystem-based approach and the proposed Directive does little to alleviate this situation.  

This paper casts the development of the new Directive against the ongoing ecosystem approach debate between management and science.  It suggests two dominant themes are emergent in relation to the ecosystem approach, one is management oriented and concentrates on, for example, the integration of various marine activities and sectors.  The other is science oriented and concentrates, for example, on ecological boundaries, interactions between organisms and habitat and the development of ecological quality indicators.  It is clear there is a co-dependency between the two approaches and, indeed, that one will fail without the other.  This paper explores how the balance between human and ecological concerns has been struck in the ecosystem-based approach proposed by the new Directive and raises the question as to whether the model adopted overlooks some of the issues which are unique to the marine environment.

Keywords: ecosystem-based approach, EC marine strategy, management orientation, science orientation
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Take it Like a Man: Law, Masculinity and the Regulation of Sport

Sports and Entertainment Law
This paper seeks to critique legal and regulatory approaches towards sport, on the basis that these create and reinforce socialised gender stereotypes and, in particular, that they are influenced by generalised conceptions of masculinity.

The paper has two broad strands; it first argues that the approach of the law towards civil and criminal litigation arising out of ‘on-field’ activities is skewed by the overtly masculine reasoning applied. This, it is proposed, is due to the over-reliance placed upon concepts such as ‘playing culture’ which are influenced by societal concepts about masculinity and which make clear assumptions about participation in sporting activity. This approach, it is argued, is indicative of courts’ desire to protect sports from inappropriate legal interference. However, it is suggested that this can be better achieved by reference to the essential nature of sports rather than nebulous conceptions of “manly sports”.

Second, the paper argues that the law reinforces masculinised attitudes towards sport in the way in which it treats the separation of men’s and women’s sports. The paper criticises the approach adopted in discrimination legislation that permits the exclusion of women from “men’s sport”. This, it appears, is premised on assumptions about the mental and physical capacity of women to compete alongside men. The paper notes that no such distinctions are drawn between male participants.

The paper will draw upon the notion of hegemonic masculinity in order to explain this legal approach (Connell, 1982, 1983, 1985). The developing field of sports sociology has also drawn upon the concept of hegemonic masculinity (Messner 1992).  It has been used in order to explain the popularity of body-contact sports and the violence and homophobia which has been found in many sporting activities (Messner and Sabo, 1990).

In a recent article (2005) Connell and Messerschmidt evaluate criticisms of hegemonic masculinity. What this article seeks to do is to use the ‘reformulated’ concept as suggested by Connell and Messerschmidt and explaining how the criticisms of the concept have made it more useful than ever to the subject under discussion.  Finally, an argument is made that the historicity of gender needs to be taken into account in order to explain the gendered approaches that are taken to the law and sport.  A consideration of Demetriou’s (2001) criticisms of hegemonic masculinity will be undertaken and the implications of this for the concept and legal approaches to sport will be dealt with.  

The paper concludes by challenging the consistency of the law in permitting and indeed fostering gendered approaches and suggests that a more objective approach is both desirable and equitable and that the concept of hegemonic masculinity could help to develop this.

Keywords: Sport-regulation, litigation, discrimination, gender, masculinity, social theory
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Intersectionality as an alternative conceptualisation of the problem of ‘Islamic headscarves’

Gender, Sexuality and the Law

In this paper, I use the feminist concept of intersectionality to analyse the legal perceptions of the issue of ‘Islamic headscarves’. In particular, I look at the recent judgment of the European Court of Human Rights in Şahin v Turkey, a case concerning the prohibition of the wearing of ‘Islamic headscarves’ in public educational establishments (and thus involving an intersection of gender and religion).

First, I argue for a revised understanding of intersectionality defined as the interaction of individual identity constituents and of different power relations in society (such as race, gender, religion, sexuality and so on). This presumes two ‘levels’ of intersectionality: the identity and the structural, and it is crucial that the interaction takes place within as well as between these levels. Second, I apply this revised concept of intersectionality to Şahin v Turkey. My analysis suggests that intersectionality was fragmented in the judgment on both the ‘identity’ and the ‘structural’ levels, and that the two levels of intersectionality were not seen as interacting with each other. The eclipsing of the applicant’s own gender and the highly abstract and essentialist treatment of the ‘principle of gender equality’ by the European Court of Human Rights are particularly telling.  

Ultimately, I advocate the intersectionality approach as conducive to a reformulation of headscarf claims in terms of gender, which from a feminist perspective may be a desirable alternative to the multiculturalism/secularism discourses commonly associated with Islamic dress codes. 

Keywords: intersectionality, Islamic headscarves, European Court of Human Rights 
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Reconsidering the Crime of Rape and Rape Trauma Syndrome from a Legal Perspective  
Gender, Sexuality and the Law

There is a predisposition in society towards the reconceptualisation of the crime of rape into an anatomically and gender-neutral crime.  This paper will focus specifically on the reformulation of the South African common law narrow definition of the crime of rape from a juridical and psychological perspective.  A classification of potential rape victims will be provided with reference to psycho-social data.  Specific attention will also be given to the current definition of rape in South Africa and the proposed amendments to the definition of rape and the issue of consent introduced by the South African Law Reform Commission.  The possible extension of a definition of rape to include persons who are intentionally exposed to the Human Immunodeficiency Virus, during unprotected sexual intercourse, on the basis that valid consent is lacking, will also be cursorily discussed.
In keeping pace with a progressive approach towards the revision of rape legislation, the question will also be raised as to whether the time has come to consider seriously and give more legal prominence to rape trauma syndrome, so that victims of rape can institute actions for civil damages without the fear of conjecture.  It will become evident from available research literature referred to and the findings of interviews conducted, that the potential victims who may suffer from rape trauma syndrome can in fact be either male or female victims of rape who, despite gender differences, experience the psychological and physical aftermaths of a rape in a similar manner.  This paper will further briefly investigate rape trauma syndrome as a tested phenomenon in legal decision making in the United States, to establish the manner in which rape trauma syndrome can best be utilised, if at all, in the founding of civil action for psychological harm suffered as a result of a rape.
Keywords: Reconceptualisation - definition of rape  -  rape trauma syndrome – civil damages. 

Charnelle van der Bijl, Stellenbosch University, South Africa
Defining the Crime of Rape: A Reconsideration 

Sexual Offences and Offending

Society is increasingly reconceptualising the crime of rape into more anatomically-neutral and gender-neutral terms. This paper focuses on the reformulation of the South African common law definition of the crime of rape.  Rape as a form of penetrative sexual assault will be critically examined.  A possible classification of potential rape victims will thereafter be provided with reference to psycho-social data in order to facilitate the development of a broader and more meaningful definition of rape.  Specific attention will also be paid to the proposed amendments to the South African definition of rape and the issue of consent introduced by the South African Law Reform Commission.  
Rape as a means through which the Human Immunodeficiency Virus, or other life threatening illnesses are transmitted, will be explored as a potential factor to be considered in the development of rape legislation. The possibility and feasibility of extending a definition of rape to include persons who are intentionally exposed to the Human Immunodeficiency Virus or another life threatening illness during unprotected consensual sexual intercourse, on the basis that valid consent is vitiated, will also be examined.

Keywords: Reconceptualisation; definition of rape; Human Immunodeficiency Virus
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Human Rights and the Power of Medical Law

Medical Law

Several prominent academics working in the field of medical law have argued that the language of human rights constitutes the fundamental discourse of the subject. In particular, arguments have been advanced regarding the specific suitability of law as a mechanism for upholding human rights claims in the medical law arena. But how seriously can such arguments for the empowerment of medical law be taken? Are they simply sweeping statements, amounting to nothing more than a further instance of the rhetorical nature of academic medical law? Or, is medical law indeed beginning to embrace the language and practice of human rights?

Focusing upon issues surrounding the continued existence of human life in medical contexts, this paper questions the faith placed in the ability of law to uphold human rights in this area. In doing so, it analyses the possible reasons for the disparity that exists between some of the claims made for medical law by academics and the actual practice of the courts. This analysis leads to an examination of the nature and consequences of the power of medical law. Specifically, it is contended that one of the effects of medical law’s engagement with human rights has been the negation of the latter’s critical potential – an effect quite contrary to that envisaged by those keen to advocate increased legal involvement in this area.
Keywords: human rights; life & death; medical law; power
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The European Union and the fight against doping in sport: on the field or on the sidelines?

Sports and Entertainment Law
With the adoption of the European Anti-Doping Convention in 1989 the European continent claimed a flagship role in the fight against doping in sport. Moreover, in one way or another doping appeared on the limited but developing sports agenda of the European Community. Especially in the aftermath of the infamous 1998 ‘Festina Tour’, expectations of the EC’s anti-doping policy were high. As the European Commission was actively involved in the creation of the World Anti-Doping Agency (WADA), it seemed that the European Community was willing to take up a leading role. 

However, a lack of legal competence at EC level combined with financial issues at WADA level induced the EC to moderate its ambitions in this policy field. Concurrently, the worldwide struggle against doping was strengthened by the adoption of the World Anti-Doping Code at the World Conference on Doping in Sport (Copenhagen, March 2003) which resulted in an International Anti-Doping Convention adopted under the auspices of UNESCO. 

This paper undertakes an analysis of the EC’s anti-doping policy in a global context and explores the possible legal bases for a more profound Community action. A preliminary question would be whether the European Community should play a role at all in the fight against doping. If so, what could be the major priorities of the EC’s policy? The present EC’s anti-doping policy will then be analysed on the basis of the actions that have been undertaken so far. The Community’s possible future role will be outlined in the light of the limited legal competences the Community is endowed with, both regarding sport and anti-doping. In addition to the Community’s direct policy, the possible consequences of the Community’s indirect involvement in the anti-doping policy will be considered, including whether the Community rules on free movement and competition should be applied to sports regulations and anti-doping regulations in particular. Although this question was brought only rather incidentally before the Community judges in Case T-313/02, the reasoning of the Court of First Instance may have some influence on the Community’s direct action.               

Keywords: sport, anti-doping, European Community, legal competences
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Paradigms of Corporate Responsibility: a question not of whether but of how human rights enter the corporate agenda
Corporate Social Responsibility

Changes in corporate governance and in corporate managerial practices relating to CSR are part of a wider picture which reflects a deep shift in the underlying philosophical make-up of the corporate agency.  Different approaches offer different conceptions of the corporation - as an aggregate entity, a useful fiction, or a real entity – with different implications for corporate agency and responsibility. The tension between law and a burgeoning alternative normative system of CSR reflects a shift from theories of the corporation as an aggregate form, towards the idea of the corporation as a real entity.  This paper maps out the theories while looking at selected CSR instruments and processes. At the same time, it identifies comparable changes taking place beyond the CSR domain in law. It looks into the way other debates on corporate responsibility have developed, such as the debate regarding the legislation on corporate killing or surrounding the issue of ‘corporate rights’ as a replica of human rights. In so doing, it creates the basis for a better understanding of the complex conversation between CSR and the law as normative discourses.

Keywords: business, regulation, corporate social responsibility, human rights, contract
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Malaysian Labour Laws in the Light of Employment Discrimination

Labour Law

Unlike United Kingdom and some other countries that have their anti-discrimination legislations in the field of employment, Malaysia has no special laws governing the subject matter. On this fact however, it is suspicious that the problem has never been considered as an issue in this country particularly given that there were a number of cases appeared to deal with the issue. While UK will refer employment discrimination cases to the statutes, it is questionable that Malaysia can do the same in resolving the matter. It is the intention of this paper to scrutinize the legal position of discrimination in employment in Malaysia. The reason being that, without a proper law, any discrimination (in employment) claims will fail for having no ground of action; but, as stated, there were reported cases and judicial reviews on this subject. Having no explicit laws and regulations on the subject, it is however submitted that this area of discussion has an implicit grounding in law. This belief is based on Article 8 of the Federal Constitution which recognizes right to equality and Article 5, on right to life. Other than these arguments, some considerations are reserved to the provisions of the Employment Act 1955 and the Industrial Relations Act 1967, statutes that are likely to have a significant impact on this problem. Moreover, some judicial reviews are presented with diverse arguments on the jurisprudential aspects. In addition to these black letter laws, the paper presents a brief discussion on the area of common law and torts. At the closing stage, some recommendations are drawn from the findings and a conclusion is offered. It is to be noted that, the scope of the paper is confined only to private sector employees in Malaysia.

Keywords: Malaysia, Labour law, Employment, Discrimination, Equality
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Dealing in Presumptions: A Critique of the Enhanced Significance of Quantity in Possession with Intent to Supply Offences under Section 2 of the Drugs Act 2005.

Criminology

This paper offers a critique of the enhanced significance of the amount of drugs an individual is caught with in prosecutions for the offence of possession with intent to supply since the enactment of section 2 of the Drugs Act 2005.  Section 2(2) of the Drugs Act 2005 inserts a new section 5(4A)-(4C) into the 1971 Act, creating a presumption of intention to supply where the defendant is found to be in possession of a particular amount of controlled drugs.  The new subsections create an evidential presumption that operates against the defendant: this presumption may be rebutted where evidence is adduced which is sufficient to raise an issue that the defendant did not intend to supply the drugs in their possession.  The set quantity of each drug that will activate the presumption will be prescribed by the Secretary of State in regulations.  

This paper discusses the desirability of this amendment, focusing both on the practical and the theoretical issues involved, situated within their broader international and European context.  Whilst Home Office's claims that this provision was necessary due to dealers using the defence of personal possession or bulk buying when charged with drug supply offences are doubtless true in some cases, it is also the(unacknowledged) case that these defences are sometimes used truthfully. The concern is that the result of implementing this legislation will be an increase in wrongful convictions for intent to supply of individuals actually guilty of nothing more than possession for personal use, leading to miscarriages of justice.  Indeed, the decision to create such thresholds directly contradicts the recommendations of a Home Affairs Select Committee Report, published in 2002 following an extensive review of drug policy, which looked, inter alia, at this issue.   

In conclusion, it is argued that the use of thresholds to determine whether or not an individual has intent to supply is problematic, particularly given the fact that this approach is not twinned with either a policy of diversion for those who fall under the threshold, or with legislative recognition of a lesser offence of social supply.  

Keywords: Drugs Act 2005, presumption of intention to supply, wrongful convictions, drug policy
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Marginal Workers and rights to collective and individual representation.

Labour Law

“It should be noted that almost 97% of enterprises in the United Kingdom employ less than 50 employees, and so will not come within the scope of the Information and Consultation Regulations.” In a revealing reversal of the norm whereby governments seek to emphasise the effectiveness of the laws they make, this boast concerning the minimal impact of the ICE Regulations is highlighted in the DTI’s own Regulatory Impact Assessment.

Moreover, this lack of impact is secured not simply by reference to organisational size, but also by the fact that workers at the margins of labour law protection, such as temporary and casual workers, may not count in determining the size of the workforce. Part-time employees do count, but only as half a person. The problem is compounded as a group of commonly owned associated companies constitutes separate individual undertakings. 

This is in contrast to procedures in the TULRCA 1992 enabling unions to seek statutory recognition, but the effectiveness of these rules is very much weakened by the fact that they do not apply to organisations employing fewer than 20 workers, and thus millions of workers are excluded from their scope.

Organisations with fewer than 20 employees are now effectively required to have written disciplinary and grievance procedures. But there are reasons to believe many do not, and, even if they do, they probably do not inform their employees of statutory rights to trade union representation in formal hearings.

Even in organisations where the ICE Regulations will apply, workers (as against employees) do not have protection from dismissal or detriment should they involve themselves in campaigns to secure collective information and consultation processes. Thus, so are the unfair consequences of the Court of Appeal’s decision in O’ Kelly v Trusthouse Forte (1984) perpetuated. 

In short, those workers, who are potentially most vulnerable to unfair employment practices, have the least statutory employment protection. With particular reference to the ICE Regulations, the paper will consider the consequences of this, and will suggest proposals designed to extend effective legal rights to representation to ‘marginal workers’.  

Keywords: marginal workers; small businesses; union recognition; information and consultation

John Weeden, Commissioner, Criminal Cases Review Commission, UK
The Criminal Cases Review Commission
Miscarriages of Justice

John Weeden has been a Commissioner with the CCRC for three and a half years.  During that period he has dealt with a wide range of cases, ranging from dangerous dogs to double murders. Although it receives over 900 applications a year, predominantly in relation to convictions in the Crown Court, the Commission refers only about four percent of cases, and about one third of those are unsuccessful from the applicant's viewpoint. The suggestion is often made that the "real possibility" test, which the Commission must by statute satisfy itself about before a referral can be made, should be changed to one involving the finding a possible miscarriage of justice -- but such comments are inappropriate whilst the Court of Appeal is required only to consider the safety of a conviction. With limited funds the CCRC still carries an unacceptable backlog of cases but is striving to improve its output without sacrificing the quality of its investigations. Structurally and process-wise the CCRC is organised quite differently from the Scottish Commsission. The paper will cover a range of topical practical issues which currently face the CCRC. 

Keywords: Criminal Cases Review Commission, referrals, caseload 
Roger Welch, University of Portsmouth and Simon Gardiner, Middlesex University, UK

Tapping-up, Bungs and Windows: Whither the Transfer System?
Sports and Entertainment Law
In the world of international professional football player mobility today is far greater than at any time in the past. This situation is the consequence of the significant juridification of professional sport which was primarily generated by the historic Bosman ruling in December 1995. The profound changes, that have taken place, have thus occurred in a mere 10 years’ time-span. 

Since Bosman, the most important changes have been with respect to the changes to the international transfer system, and the Kolpak ruling delivered by the European Court of Justice in 2003. The current FIFA rules were adopted in July 2001 and revised in October 2003. Strictly, speaking, these rules represent a voluntary change to the transfer system, but they occurred under a very real threat from the European Commission that, if voluntary reform had not taken place, the Commission would have challenged the old rules in the European Court. 

This paper will briefly evaluate the impact of Kolpak and the new transfer rules on the dynamics of sporting contracts and mobility of sportsmen. This murkier side to the transfer system will be considered in the context of firstly, ‘tapping up’, where players and managers are approached by other clubs concerning potential contracts (e.g. Ashley Cole and Chelsea; Harry Redknapp and Portsmouth FC) and secondly allegations that bungs are still rife in English football, (note allegations to the media by the Luton manager, Mike Newell).  It will be interesting to see, should a case ever come to court, how the granting of an injunction to restrain a player from acting in breach of contract might be viewed in a situation where ‘tapping up’ had been fuelled with a ‘bung’.

There is one other important restriction on player mobility that has also resulted from the FIFA rules, this being the introduction of transfer windows. As a matter of law, these could be challenged as a restraint of trade and/or violation of Article 39. In sporting terms, arguably, the only beneficiaries are the super rich clubs such as Chelsea and Manchester United. Transfer windows facilitate the retention of top class players by such clubs, even though they are not regularly selected for first team football during the season.

It remains to be seen what impact the FIFA rules have on the domestic game. There must certainly be some potential for arguing that they should be extended to domestic as well as international transfers. Prior to the new rules being approved by the European Commission, there was speculation that the entire transfer system could be ruled as being contrary to EU competition law. Similarly, there was speculation (in the case of Balog) that the ECJ might extend freedom of movement to nationals of ‘third’ countries. Neither of these legal developments has yet occurred and the transfer system is still very much with us, but for how much longer?
Keywords: sport, contracts, mobility, transfers, European Commission
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Clementi offers new strategy and organisational structure – informing the debate 

Legal Profession and Ethics
Strategists have debated for many years whether strategy follows structure or vice versa.  This subject has now become topical for the legal profession with the Clementi Report (Chapter F) offering a range of new organisational structures.  

The Report argues that Legal Disciplinary Practices (LDPs) would widen the skills base, provide greater choice for organisational structures and permit into manager status other professionals who are not lawyers.  

How easy will it be for legal firms to respond to these choices?  How easy is it for partnerships to implement strategic and organisational change?  

Research into legal partnerships offers data to inform the debate about structure and strategy.  This research started from the premise that partnership structure per se was a constraint to growth.  Its results highlight the importance of effective leadership and management as a means to support strategic and structural change.  In particular, LLP conversion offers some information about how easy it is for law firms to change their structure and the direct and indirect benefits that are achieved.  

Structure and strategy were found to be only two of the elements of the constraints to growth.  Further examination of the secondary and primary research indicated that three other factors were important - effective management, internal/external focus and the ability to change.  This allowed a model of a growth firm to be developed, based on 5 elements.  It also indicated that for professional partnerships, the essential starting point was effective management and leadership.  In addition, the ability to change was achieved incrementally by the successful application of each segment.  Finally, shape and structure must be adapted to re-inforce operational management and service delivery.  The speed of change must increase as constant review and flexible adaptation is required to match resources, skills and market.  

Keywords: Clementi Review, professional organisation, organisational structure, operational management and success.
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The Gender Recognition Act: a review of impact to date

Family Law and Policy

This paper will review the impact of the Gender Recognition Act 2004, since its implementation in April 2005. It will consider the success of applications to date, and other consequences.

It will also review some of the unwanted consequences that have arise including:

· The question of couples in pre-existing marriages

· The problems faced in the application process by ex-patriots

· The role that the Gender Recognition Panel has developed for itself, and its impact on applications

· Other areas of criticism

and other issues.

The Act will also be commented on in the light of the recent Advocate General’s advice in ECtJ case of Richards v Secretary of State for Work and Pensions, and in particular how this reflects on the matter of non-retrospectivity. Finally, a short review will be given of future cases which are currently being prepared to challenge aspects of the Act. The paper will consider whether the Act could be considered as successful in achieving its aims or what further review and amendments might be  needed to the legislation.

Keywords: transsexual, gender recognition, civil partnership, equality, gender
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Advocacy and children

Children and the Law 

The Adoption and Children Act 2002, section 119, amends section 26 of the Children Act, inserting a new section 26A which imposes a duty on local authorities to make arrangements for the provision of advocacy services for care leavers and children making complaints. 

The first report of the Children’s Rights Director, Roger Morgan, Safe from Harm, CSCI, highlights the key themes which impact on advocacy for children. Morgan sought the views of children, who indicated they had worries about advocacy as well as welcoming the new proposals.

Any child who complains that a local authority has failed to meet its obligations under Article 8 can bring a free-standing action in the High Court under ss. 7 & 8. Decisions taken surrounding a child in care can be just as drastic as the decision to take a child into care, e.g. the horrific example F v Lambeth BC. Also, Children are particularly vulnerable to breaches of Article 8 taking place, see Lord Mackay in Re S (Minors)(Care Order: Implementation of Care Plan). Advocacy is therefore a vital tool for children.

Guidance has been issued by the DfEs, Get It Sorted: Providing Effective Advocacy Services For Children And Young People Making A Complaint Under The Children Act 1989 imposing duties on complaints officers or children’s complaints officers in relation to advocacy The guidance also defines the role of the advocate in the complaints procedure.

All of this has important implications. The new procedures tie in with the growing recognition of children as autonomous beings. Core principles in the UN Convention on the Rights of the Child require us to ensure that children are properly cared for and have the opportunity to speak up.

It is estimated that the number of children, as opposed to adults on their behalf, making a complaint is a maximum of 20% of all complaints. Advocates are clearly needed for those children, but also for all those who because they cannot speak up for themselves may do so if they find that they have an advocate to assist them.
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Legal Education in Welsh – an Empirical Study

Legal Education

This paper analyses and identifies further areas for research which arise from an empirical study (published in (2005) 39 (3) The Law Teacher at 259) carried out in the Law Department at the University of Wales Aberystwyth in May 2003. The study was aimed at, firstly, ascertaining the reasons why the majority of Welsh speaking students opt not to study law in Welsh and secondly, using the results as a basis upon which to provide new Welsh-medium teaching provisions in the Department.

Sent only to Welsh speaking law students therefore, the study comprised of a questionnaire which was divided into four parts. The first part related to primary and secondary education and language fluency (in order to discover if students who had been educated in Welsh would wish to and were competent to continue doing so). The second part concentrated on Welsh-medium law teaching in the department. The third was to find out if students were aware of both departmental and University provisions which would facilitate Welsh-medium learning, and the final part related to students' future plans (on the basis that they simply might chose not to study in Welsh if they did not intend to stay in Wales to pursue their career). 

This paper relates only to the second part of the study and it can be seen that the original hypothesis - that the main reason for not pursuing Welsh-medium studies in Law was the lack of Welsh-medium materials - was confirmed. This was in line with the results of previous empirical studies carried out into Welsh-medium teaching at Aberystwyth. The paper looks briefly at these before looking in more detail at sociolinguistic aspects raised in the responses to the questionnaire which  have, to some extent, been ignored in policy and planning in relation to Welsh-medium teaching. 

A number of, as yet unanswered, questions have arisen from the study: 

· The other parts of the questionnaire have not been analysed; parts 1 and 4 in particular raise a number of interesting issues;

· Further inquiries need to be made as to the reasons why students who would study in Welsh would nonetheless submit assessments in English; it can be surmised that this may involve translation issues (which are problematic in themselves);

· The assumption that simply because students who speak Welsh should automatically wish to study in Welsh can be rebutted; 

· The choice of Health Care as the new Welsh-medium module which has been introduced following the study has itself raised questions.

Keywords: Welsh language and law; welsh-medium teaching; sociolinguistics
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The Changing University, the Changing Student and the Changing Academic: A Personal Experience

Legal Education

The year 2006 marks a decade of the author’s involvement in academia. During this time higher education has undergone some radical transformations. This paper will contend, with specific emphasis on legal education, that these have had significant effects on the nature of universities, students and academics, and furthermore that there is cause for concern at the current state of play.

The arguments advanced will draw upon the author’s personal experience of having studied and taught in three different institutions, including both ‘old’ and ‘new’ universities. Support will also be drawn from the results of consultation exercises conducted with current students and academic colleagues.

Higher education policy in recent years has had a notable impact upon the manner in which universities function, the kinds of students who enter university, and the expectations placed upon academics. Among the particular causes of change are reform to student funding and the drive to widen access and increase participation within higher education. A main objective of the paper will be to demonstrate the extent to which changes to the roles of the three main players in academic life – universities themselves, students and academics – have impacted upon the roles and expectations of one another.

Having attempted to explain the factors producing change in higher education and the changing perceptions and roles of the various participants within academic life, the paper will move on to consider whether the university experience, for legal academics and students alike, has been devalued as a result of recent developments within higher education. Personal experiences will be drawn upon in the context of this issue.
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Cohabitation and the Law Commission’s Project

Family Law and Policy

In 2004, the U.K. Parliament passed the Civil Partnership Act which provides a scheme to enable same-sex couples to obtain formal recognition of their relationships through the registration of a civil partnership. When the Civil Partnership Bill was making its way through Parliament, attempts were made in the House of Lords to derail the Bill through amendments seeking to extend the Bill to certain familial relationships of care and support. In order to counter these attempts and to facilitate the removal of the amendments, the government gave the assurance that the matter of the economically vulnerable cohabitant would be referred back to the Law Commission for review. Consequently, in July 2005, the Law Commission for England and Wales commenced its project on cohabitation. This paper seeks to examine models of reform (such as the one proposed by the Law Society in its 2002 Cohabitation report) as well as those introduced in other Commonwealth countries. The aim is to identify some of the crucial questions that the Law Commission will need to give careful consideration to if they are to make recommendations that will provide a more radical approach to this area of the law, rather than adopt the more conservative approach of including cohabitation in ‘piggy back’ mode on the marriage model. 
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Accident and mistake in provocation 

Criminal Law: Doctrine and Theory 

This paper looks at accident and mistake in provocation. Mistaken provocation is where the accused either misunderstands or misinterprets the words or actions of the provoker or makes a mistake about their identity. An accidental killing under provocation occurs where the accused directs their response at the provoker but kills someone else instead. 

In the UK, it is thought that the defence would be considered on the basis of the facts as the accused believed them to be. In New Zealand a mistake must be reasonable. This paper argues that a fully subjective approach is preferable. The defence already has an objective component and a reasonable interpretation requirement is unnecessary and unduly complex. 

At least some cases of “accidental” provocation arise when an accused places bystanders at risk when retaliating against a provoker. Depending on the precise state of mind of the accused, there may be oblique intent to kill.

Under the Homicide Act 1957 provocation can come from anybody so the killing of a bystander is covered. However, the requirement that the provocation was “enough to make a reasonable man do as [the accused] did” might be relevant: even the severely provoked so-called reasonable man might baulk at indiscriminate violence.

New Zealand does not have a proportionality requirement. Provocation must come from the deceased unless the killing was by “accident or mistake”. A killing is by accident or mistake if the death of the deceased was not foreseen at all or if it was foreseen but was not desired or was not the goal of the accused. The only killings excluded are those where there was a direct intent to kill the non-provoker. 

Loss of self-control has a more important role in the UK definition. A person who goes berserk under actual or perceived provocation may rely on the defence whoever they kill. The New Zealand provision gives a lesser role to loss of self-control. 

Key words: Provocation, accident, mistake
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The divorce process: the clients’ perspective.

Family Law and Policy

The involvement of solicitors in the resolution of the financial and property disputes arising on divorce has over recent years attracted a degree of academic comment.  The perspective of the client, however, has received less attention.  This paper attempts to go some way towards addressing this imbalance.  Drawing on data from a research project in which forty clients were followed throughout the divorce process the overall goals and aims of the clients in the study will be examined and the impact of these on the divorce process will be considered.
Keywords: Divorce process, solicitors, clients. 
Michael Wynn, Kingston University, UK


Controlling the Gangmasters- Illegal Workers and their Bosses

Labour Law
A vital issue in modern labour law concerns the problem of the illegal worker. Such workers are often stigmatised by the press, yet they are an integral part of a modern competitive economy. Public policy has addressed the problem largely by increasing immigration control. It is argued that illegal work is an economic phenomenon requiring a range of regulatory techniques rather than criminal sanctions. From a labour law viewpoint, illegal migrant work highlights a structural problem in the employment relationship. How do you define the role of the employer where intermediaries act as labour providers? What responsibilities should attach to agencies that profit from the use of vulnerable migrant labour? 

The paper will address these problems by exploring some of the complex contractual networks associated with labour hiring for profit. Known in France as ‘marchandage’, in Italy as ‘caporalato’ hiring and in England as ganging, these practices have ancient roots but still fulfil important economic functions. Organisations operating in the hidden economy need more effective regulation if labour trafficking is to be eliminated.
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Understanding legitimacy and the PCF

Environmental Law

This essay presents some of the main understanding on the legitimacy of the Prototype Carbon Fund (hereinafter PCF). The PCF can be deemed as an outstanding example on the development of sustainable development at international level. Its implementation associated herewith gives rise to normative development that endangers the legitimacy of the decision-making process and procedures employed. There is extensive criticism that the interplay between the financial mechanisms and the Multilateral Environment Agreements has deviated from the conventional normative making process exemplified by the UN system. Starting from a review on the extant scholarship on legitimacy, this essay tries to shed light on the understanding legitimacy of PCF. 

The essay categorizes the main theories on legitimacy into two subsets: the procedural (legitimacy)-oriented discourse presented by Franck and justice-oriented discourse by Bodansky. Besides these two streams, an innovative theory, namely the interactional theory, based on constructivism and the implicit theory of Fuller, is also put forward and examined. All the insights derived from the scholarships are applied in understanding the legitimacy of the PCF. Based on the essential criteria derived therefrom, it could be concluded that none could justify legitimacy of the PCF sufficiently; nevertheless it can be inferred that many elements in the discussion could be used to increase the sense of legitimacy of the PCF. In presenting the application of theoretical discourses on legitimacy of the PCF, this essay tries to uncover their inner inter-relationship and supplementary insights. As agreed by these scholars, legitimacy is not static, so are the theories and understanding on legitimacy. The modalities of PCF are still in progress, so it would be too early to draw a definite conclusion on legitimacy of PCF. It is important to reckon that this is not only about the development on understanding of legitimacy, but also about the broadened possibilities of legitimacy. In this view, the practice of decision-making process and procedure of international institutions could be more dynamic and filled with evolutions. 

Keywords: legitimacy, PCF, decision-making process
